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Der digitale Bereich der geplanten Handels- und 
Investitionspartnerschaft ist für die Zukunft der Gesellschaft 
und der Wirtschaft entscheidend.  

Die Europäische Union und die Mitgliedstaaten müssen ihre 
Verhandlungsmacht im digitalen Bereich stärken und eine 
spezifische Strategie entwickeln.  

 

Zusammenfassung der Empfehlungen des Conseil national du numérique   

 

1) Die Werte der Europäischen Union spielen beim Aufbau einer Verhand-
lungsstrategie im digitalen Bereich eine wesentliche Rolle;  

2) Die Strukturierung des europäischen digitalen Markts muss sich auf 
dauerhafte Garantien gründen: Dazu gehören das Regulierungsrecht, 
die Fähigkeit zur Reglementierung in der Zukunft und die Achtung der 
Souveränität und der Wettbewerbsfreiheiten der Europäischen Union, 
und diese müssen in den Verhandlungen über den digitalen Bereich der 
geplanten Partnerschaft mobilisiert werden;  

3) Die Europäische Union ist in der Lage, die Öffnung und Entwicklung 
ihres digitalen Markts durch den Aufbau von Handelsbeziehungen mit 
neuen Partnern wie den asiatischen oder afrikanischen Ländern 
auszubauen;  

4) Bei einem Markt mit 500 Millionen Verbrauchern ist die Mobilisierung 
der privaten und öffentlichen Akteure vorrangig: Der Aufbau einer 
digitalen Strategie und die Festigung von Partnerschaften zwischen 
Mitgliedstaaten sind für erfolgreiche Verhandlungen von Vorteil.  
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Am 25. Juli 2013 ersuchte die Ministerin für Außenhandel Nicole Bricq den Conseil 
national du numérique (CNNum) um Abgabe seiner Empfehlungen zum digitalen 
Bereich der geplanten Transatlantischen Handels- und Investitionspartnerschaft (THIP 
oder TTIP für Transatlantic Trade and Investment Partnership), über die 
Verhandlungen zwischen der Europäischen Union und den Vereinigten Staaten 
stattfinden. Der Conseil national du numérique wurde ebenfalls gebeten an dem von 
der Ministerin eingerichteten Comité de suivi stratégique [Ausschuss zur strategischen 
Begleitung] der Transatlantischen Partnerschaft mitzuwirken. 

 

Fleur Pellerin, Staatssekretärin für Außenhandel, Förderung des Tourismus und 
französische Staatsbürger im Ausland bei den Außen- und internationale Entwicklung 
Ministerium, ist ab jetzt für die Bereitung und die Führung des europäischen und 
internationalen Verhandlungen verantwortlich, und dessen digitalen Bereich der 
geplanten Transatlantischen Handels- und Investitionspartnerschaft (THIP oder TTIP 
für Transatlantic Trade and Investment Partnership). 

 

Die geplante bilaterale Partnerschaft ist die erste, die im digitalen Bereich so 
ambitioniert ist. Die Tätigkeit des Conseil erfolgte auf der Grundlage von verschiedenen 
amtlichen, von den Verhandlungsbeteiligten (Europäische Kommission, Office of the 
United States Trade Representative) veröffentlichten Dokumenten, mit Unterstützung 
der mit der Verhandlungskoordinierung betrauten nationalen Behörden (Direction 
Générale du Trésor [Generaldirektion Schatzwesen], Regional Economic Service in 
Washington, Secrétariat Général aux Affaires Européennes [Generalsekretariat für 
europäische Angelegenheiten]), und schließlich dank der Veröffentlichung von 
ursprünglich vertraulichen Dokumenten durch die Akteure der Zivilgesellschaft. Der 
Conseil konnte den Umfang feststellen, den die vielfältigen Regelungen zur 
Erleichterung des grenzüberschreitenden Handelsverkehrs und grenzüberschreitender 
Investitionen auf dem Gebiet der digitalen Technologien annehmen. Die Konvergenz 
der Rechtsvorschriften ist beispielsweise eine der Zielsetzungen der geplanten 
Partnerschaft, und ihre Auswirkungen sind für die Industrie beim Recht des geistigen 
Eigentums, beim Wettbewerbsrecht, bei der Cyber-Sicherheit, bei 
Datennutzungsregelungen, etc. ausschlaggebend.  

 

Die Arbeitsgruppe führte eine Reihe von Anhörungen bei den an den Verhandlungen 
beteiligten Akteuren durch. Sie besteht unter der Leitung von Benoît Thieulin, dem 
Präsidenten des Conseil national du numérique, aus Godefroy Beauvallet und Tariq 
Krim, Vizepräsidenten, Stéphane Distinguin, Marie Ekeland, Audrey Harris, Nathalie 
Pujo und Marc Tessier, Mitglieder des CNNum, sowie Jean-Baptiste Soufron, 
Generalsekretär, Yann Bonnet, Hauptberichterstatter, Mathilde Bras, 
Hilfsberichterstatterin, und Samira Anfi, Hilfsberichterstatterin (Praktikantin).  

 

Es ist festzustellen, dass trotz des Willens des Conseil zur Offenheit für eine 
größtmögliche Abstimmung einige Organisationen, die in Frankreich den Bereich der 
digitalen Technologien vertreten, nicht in der Lage waren, auf unsere Anfragen zu 
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antworten. Dafür gibt es verschiedene, besorgniserregende Gründe: mangelnde 
Strukturierung des französischen Gesamtsystems, mangelndes Bewusstsein der 
Akteure über den Umfang der Verhandlungen über den internationalen Handel, 
mangelnde langfristige Sicht und vor allem eine starke Asymmetrie in Bezug auf 
Zielstrebigkeit, Sachkenntnis und Koordination zwischen der Europäischen Union und 
den Vereinigten Staaten über den digitalen Bereich. Die Mobilisierungs- und 
Transparenzarbeit im Gesamtsystem ist vordringlich.  

 

Umgekehrt hielten die angehörten Personen die Mobilisierung der offiziellen 
Verhandlungsführer bisweilen für unzureichend. Ihre Implikation wird nicht in gleicher 
Art und Weise von den Akteuren der Zivilgesellschaft, den Akteuren in der Industrie, 
den KMU und Start-ups, den Regulierungsbehörden, den Fachleuten und den 
Beobachtern wahrgenommen.  

 

Nach sechs Monaten Anhörungen und Explorationsarbeit ist der Conseil zu der 
Auffassung gelangt, dass der digitale Bereich der geplanten Handels- und 
Investitionspartnerschaft bedauerlicherweise unterschätzt wird. Dieses Kräfteverhältnis 
ist für die Europäische Union ungünstig. Es muss so schnell wie möglich durch eine 
kohärente und mit sämtlichen Mitgliedstaaten koordinierte Verhandlungsstrategie 
ausgeglichen und wieder ins Gleichgewicht gebracht werden. Die Strategie muss sich 
auf folgende Schwerpunkte stützen : Die Werte der Europäischen Union sollten bei 
der Entwicklung des europäischen digitalen Markts eine größere Rolle spielen, 
die Souveränität der Union und ihre Fähigkeit zur Reglementierung des digitalen 
Markts in der Zukunft sollten gewährleistet werden, die Betrachtung unter dem 
transatlantischen Blickwinkel sollte aufgegeben werden, um dann den digitalen 
Bereich aus einer internationalen Perspektive anzugehen, und es sollte 
zugewartet werden, um eine europäische digitale Strategie aufzubauen.  

 

Diese Stellungnahme ist ein Zwischenbericht: Der CNNum ist mit den von den 

Verhandlungen betroffenen Behörden zur langfristigen Mitwirkung bereit.  
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Stellungnahme des Conseil national  
du numérique:  

 

Erwägungen,  

 

Zielsetzung der geplanten Transatlantischen Handels- und Investitionspartnerschaft ist die 
langfristige Strukturierung der Handelsbeziehungen zwischen zwei Wirtschaftsmächten, die sich 
in einer digitalen Welt im industriellen Umbruch befinden.1 Ziel einer solchen geplanten 
Partnerschaft ist letztendlich die Beschleunigung des Handelsverkehrs und die Definition neuer 
Quellen für Wachstum, Internationalisierung der Unternehmen und Erneuerung der 
Wirtschaftsstruktur und der Beschäftigung. 

 

Der digitale Bereich ist per se eine internationale Industrie. Die Schaffung von 
Regulierungsvorschriften und -verfahren übersteigt dort oftmals die Ebene von einzelnen 
Staaten. Die Governance des digitalen Bereichs muss so unmittelbar wie möglich auf 
multilateraler Ebene erfolgen. Sie muss einhergehen mit hinreichenden Garantien zur Förderung 
der Werte der Union und der Mitgliedstaaten, ihrer Souveränität, ihrer wirtschaftlichen Stabilität 
und zur Dynamisierung von Innovationen in diesem neuen Handelsumfeld. Der beherrschende 
Einfluss eines oder mehrerer privater oder öffentlicher Akteure auf die internationale Governance 
des digitalen Bereichs ist nicht wünschenswert. Die Europäische Union, ihre Mitgliedstaaten und 
ihre Akteure müssen in diesem Kräfteverhältnis, insbesondere bei den Verfahren zur Normierung 
und Standardisierung von Vorschriften, Technologien und Verwendungen, präsent bleiben.  

 

Der digitale Bereich ist einer der Pfeiler der Konjunkturbelebung. Er ist ein Faktor zur Wirtschafts- 
und Wettbewerbsdifferenzierung, wodurch die Art und Weise der Produktion und der Verteilung 
verändert wird. Das Datensystem stellt für sich allein einen Motor für Wachstum und Schaffung 
von Wohlstand dar.2 Um aus dem digitalen Bereich den Trumpf Europas zu machen, ist ein 
bloßer konsumorientierter Ansatz nicht ausreichend, wenn er nicht mit einer industriellen 
Zielsetzung verbunden ist.  

 

Die Asymmetrie zwischen den Vereinigten Staaten und der Europäischen Union im digitalen 
Bereich darf nicht ignoriert werden. Obwohl die Union alle digitalen Technologien beherrscht und 
sogar einen Großteil davon hervorgebracht hat, verfügen die Vereinigten Staaten aufgrund einer 
langfristigen Sicht über einen geschäftlichen und geistigen Vorsprung. Der Vorsprung wurde seit 
langer Zeit gebildet und war auf Kredite, insbesondere Militärkredite, gestützt, während die 
passive Haltung der Europäischen Union sehr nachteilig für sie war. Die Vereinigten Staaten 
profitieren von einer sehr starken Synergie mit ihren politischen und behördlichen Institutionen. 
Die Industrialisierung des digitalen Bereichs ist dort erfolgreicher verlaufen als in Europa. Die 

                                                      
1
 Sie vereinigen mehr als ein Zehntel der Weltbevölkerung und etwa 45 % des BIP in der Welt auf sich.  

Daten der Weltbank in Dollar (2012): BIP der Europäischen Union: 16 687 Milliarden, d. h. etwa 23 % des 
BIP in der Welt, BIP der Vereinigten Staaten: 16 245 Milliarden, d. h. etwa 22 % des BIP in der Welt. 
http://data.worldbank.org/indicator/NY.GDP.MKTP.CD/countries/1W-US-FR-EU?display=default  
2
 In den ersten Auswirkungsstudien wird beispielsweise geschätzt, dass das Potential der Nutzung 

personenbezogener Daten zu geschäftlichen Zwecken bis 2020 nahezu 1.000 Milliarden Euro betragen und 
dann im gleichen Jahr für die G20-Staaten 8 % des BIP ausmachen könnte.  
2
Studie von Boston Consulting Group und von Liberty Global, November 2012, The Value of Our Digital 

Identity, hier verfügbar: http://www.libertyglobal.com/PDF/public-policy/The-Value-of-Our-Digital-Identity.pdf   
 

http://data.worldbank.org/indicator/NY.GDP.MKTP.CD/countries/1W-US-FR-EU?display=default
http://www.libertyglobal.com/PDF/public-policy/The-Value-of-Our-Digital-Identity.pdf
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Investitionskapazitäten sind dort besser mobilisiert. Das Bestreben, daraus einen Machtfaktor zu 
machen, ist offensichtlich. Die Akteure auf dem amerikanischen Markt verfügen über höhere 
Geschäftsentwicklungs- und Investitionsmittel als ihre europäischen Pendants.  

 

Gleichzeitig durchdringen digitale Dienste mit intensiver Datennutzung dauerhaft Gebiete, bei 
denen die Wahrung der Souveränität und der Grundfreiheiten nicht umgangen werden kann. 
Bereiche wie Gesundheit, Finanzdienstleistungen (Banken, Versicherungen) oder Energie 
entwickeln Dienste für Bürger und verstärken ihre Nutzung von Daten und der digitalen Identität. 
Der Setzung eines Rahmens für dieses Verhalten ist besondere Aufmerksamkeit zu widmen.  

 

Die Europäische Union gründet sich auf die Werte der Achtung der Menschenwürde, Freiheit, 
Demokratie und der Rechtsstaatlichkeit.3 Diese Wettbewerbsfreiheiten bilden das Fundament 
des Binnenmarkts und sichern die Unternehmensfreiheit und das Wirtschaftswachstum.4 Sie 
müssen durch die geplante Transatlantische Handels- und Investitionspartnerschaft gestärkt 
werden. Die Europäische Union kann sich auf die Mobilisierung von aktiven und kreativen 
Mitgliedstaaten stützen, um diese Werte weiterzutragen.  

 

 

 

 

 
  

                                                      
3
 Artikel 1 a des Vertrags über die Europäische Union 

4
 Artikel 2 des Vertrags über die Europäische Union 
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Auf diese Erwägungen hin gibt der Conseil 
folgende Stellungnahme ab :  

 

1) Die Europäische Union sollte sich auf ihre Werte stützen und ihnen in 
der Verhandlungsstrategie eine wichtigere Rolle zuweisen 

 

In den Bereichen Marktzugang, Investitionsförderung und -schutz müssen 
Gegenseitigkeit, Gleichbehandlung und Wahrung der Souveränität in dem Abkommen 
bevorzugt berücksichtigt werden 

 
 Die Europäische Union und Frankreich müssen eine offensive Haltung einnehmen, um 

den europäischen Unternehmen den Zugang zu amerikanischen öffentlichen Aufträgen zu 

eröffnen und ein Höchstmaß an Gegenseitigkeit zwischen den beiden Parteien verlangen. 

die heute aufgrund von in den Vereinigten Staaten bei der Einfuhr bestehenden 

verordnungsrechtlichen Schranken nicht erfüllt ist (insbesondere Buy American Act und Small 

Business Act). 

 

  Die Öffnung amerikanischer öffentlicher Aufträge für europäische Unternehmen würde einen 

Fortschritt für die Europäische Union darstellen. Es könnten besondere Bestimmungen über die 

Schwellenwerte für Aufträge an KMU, die sich noch viel zu selten allein auf öffentliche Aufträge 

einlassen, eingeführt wurden ; 

   Dafür kann das Abkommen Ausnahmen beinhalten, deren Umfang von Fall zu Fall zu prüfen 

ist (nationale Sicherheit, Gesundheit, Bildung etc.).  

 
 Damit die KMU mit starkem Wachstumspotential ihre Internationalisierung 

beschleunigen und die französischen und europäischen digitalen Talente sich leicht in den 

Vereinigten Staaten niederlassen können muss die Europäischen Union die Erhöhung der Zahl 

von Visa für ihre Staatsangehörigen in den Vereinigten Staaten durchsetzen, und umgekehrt. 

 

 Die Einrichtung eines besonderen Mechanismus zur Beilegung von Streitigkeiten 

zwischen Investoren und Staaten wirft ein Problem auf und stellt ein Risiko für die 

Souveränität dar wenn eine Reglementierung den Staaten in Zukunft verwehrt ist : 

  

   Die Investitionsförderung auf internationaler Ebene erfordert Stabilitäts- und 

Gleichbehandlungsstrategien, die Gewährleistung der verordnungsrechtlichen Souveränität 

beider Regionen ist jedoch unerlässlich. Auf dem Gebiet der digitalen Technologien ist dieses 

Gebot umso entscheidender, denn das Thema ist jung, die Innovationszyklen sind kurz, und die 

verordnungsrechtlichen Anforderungen werden aufgestellt; 

   Der Conseil ist der Auffassung, dass die Einführung eines solchen Mechanismus bei den 

Verhandlungen ausgeschlossen und die zukünftigen Ergebnisse der diesbezüglich von der 

Europäischen Kommission eingeleiteten Konsultation berücksichtigt werden sollten; 

   Sollte ein derartiger Mechanismus eingeführt werden, dürfte er zumindest kein finanziellen 

Risiko bei der Ausübung der Souveränität mit sich bringen oder die Fähigkeit der Mitgliedstaaten 

und der Europäischen Union beeinträchtigen, einen so strategischen Gegenstand wie den 
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digitalen Bereich in Zukunft zu reglementieren.  
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Bei der Annäherung der Vorschriften über Telekommunikationsdienste, elektronischen 

Handel und sonstige digitale Dienste muss die Europäische Union eine offensive 

Haltung einnehmen und entsprechende Regelungen treffen, damit die europäischen 

Wettbewerbsgrundsätze eingehalten und den Bürgern wie auch den Unternehmen die 

Achtung ihrer Freiheiten garantiert wird, und zwar in einem für die Entwicklung der 

digitalen Wirtschaft und Gesellschaft günstigen Umfeld.  

Die Wahrung dieser Wettbewerbsfreiheiten erfordert insbesondere :  

 
 Gleichbehandlungs, Neutralitäts, Übertragbarkeits und Interoperabilitätsverpflichtungen 

für Telekommunikationsdienste und digitale Plattformen zur Vermeidung von 

Wettbewerbsverzerrungen.
5
 Diese Verpflichtungen sind die Conditio sine qua non für die Erhaltung 

eines hohen Innovationsniveaus.  

 

 die Beibehaltung des Ausschlusses audiovisueller Dienste auf der Grundlage der 

technologischen Neutralität. Der Einschluss audiovisueller Dienste kann nur über 

Alternativkonzepte wieder aufleben, die auf digitale Dienste anwendbar sind, wie Musik online oder 

Video online, die unbedingt zur kulturellen Vielfalt gehören. Audiovisuelle Dienste müssen stets 

über ihren Inhalt und nicht über ihre Art der Verbreitung definiert werden
6
. 

 

 den Ausschluss von Fragen der Cyber-Sicherheit, deren Regulierung über den bloßen 

transatlantischen Rahmen hinausgeht und die Souveränität der Mitgliedstaaten unmittelbar betrifft. 

 

 

Zur Erfüllung dieser Voraussetzungen muss die Europäische Union ihre Bemühungen 
um Transparenz gegenüber den Beteiligten verstärken und mit Hilfe von Fachleuten 
und der Mitgliedstaaten eine gemeinsame Strategie aufbauen. Hierzu :  

 
 muss Europa seine Konzertierungs- und Transparenzmaßnahmen verstärken, und zwar 

durch:  

   offizielle Anerkennung der Rolle eines europäischen, mit den Verhandlungen über die 

digitalen Herausforderungen besonders betrauten Verhandlungsführers, und seinen Auftrag als 

Vermittler im Gesamtsystem stärken;  

   

 Inanspruchnahme eines Netzes von Fachleuten in Anlehnung an die Organisation der 

                                                      
5
 Die kürzlich erfolgte Kehrtwendung des Court of Appeals des District of Columbia am 14. Januar 2014 in 

den Vereinigten Staaten über die von der Federal Communication Commission festgelegten Grundsätze 
über die Neutralität des Internet muss die europäischen Verhandlungsführer dahingehend alarmieren, dass 
die Anwendung von klaren Neutralitätsregeln auf die gesamte Wertschöpfungskette 
(Telekommunikationsdienste, Dienstanbieter, Kabelnetzbetreiber, etc.) notwendig ist.  
6
 Unter Einhaltung der geltenden Vorschriften im Rahmen der Richtlinie über audiovisuelle Mediendienste 

und des WTO-Dienstleistungsabkommens.  
6
 Vgl. Richtlinie 2010/13/EU des Europäischen Parlaments und des Rates vom 10. März 2010 zur 

Koordinierung bestimmter Rechts- und Verwaltungsvorschriften der Mitgliedstaaten über die Bereitstellung 
audiovisueller Mediendienste 
6
 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2010:095:0001:0024:DE:PDF  

6
 und vgl. Allgemeines Abkommen über den Handel mit Dienstleistungen, Anhang 1B des Abkommens von 

Marrakesch, 1994: http://www.wto.org/english/docs_e/legal_e/26-gats.pdf  

 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2010:095:0001:0024:DE:PDF
http://www.wto.org/english/docs_e/legal_e/26-gats.pdf
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Vereinigten Staaten;- systematische Befragung der Zivilgesellschaft und der wirtschaftlichen 

Akteure zur Festlegung der Standpunkte im digitalen Bereich. 

 

 

 
 sollte auf französischer Ebene der Ausschuss Comité de suivi stratégique zu einer 

ständigen Einrichtung gemacht und verbessert sowie mit einer handlungsfähigeren 

Organisation (Fachleute, Juristen, Vereinigungen, etc.) im direkten Zusammenspiel mit dem 

Gesamtsystem unter Einschluss der traditionellen Industrien ausgestattet werden. Das Ziel ist 

insbesondere eine Erhöhung der Transparenz und eine Entscheidung über die Form der 

Konvergenz der Rechtsvorschriften über Normen und Standards.  

 

 sollte auf europäischer Ebene die Einrichtung eines digitalen Netzes zur 

Vereinheitlichung der Standpunkte der Mitgliedstaaten, und insbesondere Frankreichs und 

Deutschlands, gefördert und ein Beitrag zur Entwicklung einer digitalen Strategie geleistet werden. 
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2) Es ist unabdingbar, dass die Europäische Union ihre Fähigkeit zur 
Reglementierung und Strukturierung des digitalen Markts in der 
Zukunft behält, und bestrebt ist, in den Verhandlungen über das 
Abkommen alle hierfür erforderlichen Garantien durchzusetzen:  

 

Das Datensystem ist eine Sache der Wettbewerbsfähigkeit der Industrie. Die 
Problematik geht über die Frage des Schutzes personenbezogener Daten hinaus. Sie 
umfasst Fragen in Bezug auf die Speicherung, die Nutzung und die Übertragung 
jeglicher Art von Daten:   

 
 Die Freigabe des Datenverkehrs ist eine regelmäßige Forderung der Vereinigten Staaten 

bei ihren geplanten Handelsabkommen. Die Anwendung einer kohärenten industriepolitischen 

Strategie und die Unterzeichnung eines Abkommens über die Reglementierung 

personenbezogener Daten sind eine Vorbedingung für erfolgreiche Verhandlungen. 

 

 Bei bedingungsloser Freigabe des Datenverkehrs in sensiblen Bereichen wie Sicherheit, 

Gesundheit, Finanzdienstleistungen oder Energie besteht ein Risiko, vor allem wenn sie 

einhergeht mit Maßnahmen zur Konvergenz der Rechtsvorschriften, die im Gegensatz zu den 

Grundsätzen des Schutzes der Freiheiten stehen. Bedingungen bei der Freigabe des 

Datenverkehrs sind notwendig, um den digitalen Umstieg der traditionellen Industrien zu begleiten 

und die Achtung der Grundfreiheiten zu gewährleisten.  

 

 In der Europäischen Union sind bei Daten konzeptionelle Fortschritte zu verzeichnen, 

zum Beispiel über den geschäftlichen Charakter von Daten und ihren Personalisierungsgrad. Der 

deutsche Ansatz, in dem geschäftliche Daten und Identifizierungsdaten unterschieden werden, ist 

ein Denkansatz, den es zu vertiefen gilt, wie auch Compliance-Richtlinien-Systeme mit Verfahren 

zur Kontrolle und zur Anwendung wirksamer Rechtsmittel. Man muss in der Lage sein, diese 

Fortschritte zu berücksichtigen, um das richtige Gleichgewicht zu finden.   

 

In Bezug auf das geistige Eigentum ist der amerikanische Ansatz zur Patentierbarkeit 
von Software gegenüber dem europäischen Modell nicht kohärent, welches das 
Urheberrecht und freie Software fördert, die Bedeutung des öffentlichen Eigentums 
schützt und Fragen der Patentierbarkeit von Daten aufmerksam verfolgt. Die 
Stabilisierung der laufenden Entwicklungen in den Rechtsvorschriften innerhalb der 
Union, die Einhaltung der Rechtsmodelle und die Erhaltung der Wertschöpfungskette 
sind Vorbedingungen.  

 

Bei anderen Vorschriften findet eine Konsolidierung statt. Sie könnten beeinträchtigt 
werden, wenn im Rahmen der TTIP gegenteilige Grundsätze vereinbart würden. Eine 
modernisierte und kohärente europäische Reglementierung ist ein Erfordernis vor 
jeglicher Verhandlung. 
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3) Die Betrachtung nur unter dem Blickwinkel der Beziehung zwischen 
den Vereinigten Staaten und Europa sollte aufgegeben werden:  

 

Viele andere Länder entwickeln sich im digitalen Bereich - afrikanische, asiatische Länder, etc. 
Sie könnten eine Quelle für Anregungen sein, und zu diesen neuen Partnern sollten unter 
Einschluss der Standardisierungspolitik in höherem Maße Beziehungen geknüpft werden - 
bilateral oder multilateral -.  

Die Einsicht, dass der digitale Bereich ein unmittelbar internationaler Markt ist, muss die 
laufenden Verhandlungen über den Handel leiten. 

 

4) Schließlich empfiehlt der Conseil, bei den Verhandlungen zuzuwarten, 
den Aufbau der europäischen digitalen Strategie zu beschleunigen 
und die Verhandlungsmacht der Europäischen Union zu stärken:  

 

Ohne Bereitstellung der erforderlichen Mittel steht zu befürchten, dass die TTIP zu einem 
Hemmnis für die Entfaltung eines durch die digitalen Technologien veränderten globalen 
Markts und zu einer Bremse für die Entwicklung einer nachhaltigen digitalen Gesellschaft 
und Wirtschaft wird. 
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In Ergänzung zu seiner Stellungnahme formuliert der Conseil national du numérique (CNNum) verschiedene 
Empfehlungen zu den Kapiteln der Transatlantischen Handels- und Investitionspartnerschaft. Diese 
Empfehlungen decken die digitalen Themen im Querschnitt ab und sind unter 8 Themenbereichen 
zusammengefasst.  
 
Eine Erläuterung zum Verhandlungsverfahren, eine Liste der Quellen sowie das Verzeichnis der angehörten 
und befragten Organisationen sind diesem Dokument als Anhang beigefügt. Sie orientieren sich an einem 
didaktischen, offenen Ansatz, an dem die Arbeitsweise des Conseil national du numérique ausgerichtet ist. 
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Intellectual property 

Intellectual property, digital technology and the Transatlantic Trade and 
Investment Partnership (TTIP)  

Intellectual property law and the protection that it provides for content and software are of 

particular concern for the digital industry and innovation. 

Bilateral strengthening of intellectual property rights is one of the objectives for TTIP announced 
by the United States7 and the European Union

8.
 Intellectual property protection is considered to 

be “one of the driving forces of innovation and creation and a pillar of the knowledge-based 
economy”

9
. The future treaty excludes criminal sanctions

10
. This exclusion is all the more 

necessary since intellectual property is a sensitive area: the previous Anti-Counterfeiting Trade 
Agreement (ACTA) was rejected by the European Parliament in July 2012

11
, which proves that 

including provisions for criminal sanctions is bound to jeopardise the adoption of a trade treaty. 
Civil society is very vigilant with regard to intellectual property because of the restrictions that it 
imposes to protect the exclusive rights of the property owners. The right balance must be struck 
between protecting the owners’ rights and society’s demands for freedom of expression and 
protection of the public domain.  

What’s at stake for the European Union, and the French Digital Council’s 
recommendations  

a) Protection of the public domain  

Recommendation : Make sure that any strengthening of intellectual property 
rights is not achieved at the expense of protection of the public domain, which is 
critical for innovation, creativity and the public interest. 

 

The knowledge-based society cannot be created without effective protection of the public 
domain. For example, repeated extensions of the exclusive rights period conferred by copyright, 
which certain industrial groups call for on a regular basis, undermine protection for the public 
domain.  

                                                      
7 Notification of the United States Trade Representative to Congress on 20 March 2013  

8 
Resolution of the European Parliament of 23 May 2013: 

http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P7-TA-2013-
0227+0+DOC+XML+V0//EN 

9 
Resolution of the European Parliament of 23 May 2013: 

http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P7-TA-2013-
0227+0+DOC+XML+V0//EN 

10 
Article 30 of the European Commission negotiating mandate: “The Agreement shall not include provisions 

on criminal sanctions.” 

11 
http://www.europarl.europa.eu/news/en/news-room/content/20120217BKG38488/html/ACTA-before-the-
European-Parliament  

http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P7-TA-2013-0227+0+DOC+XML+V0//EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P7-TA-2013-0227+0+DOC+XML+V0//EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P7-TA-2013-0227+0+DOC+XML+V0//EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P7-TA-2013-0227+0+DOC+XML+V0//EN
http://www.europarl.europa.eu/news/en/news-room/content/20120217BKG38488/html/ACTA-before-the-European-Parliament
http://www.europarl.europa.eu/news/en/news-room/content/20120217BKG38488/html/ACTA-before-the-European-Parliament
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b) Intellectual property and software protection  
 

European intellectual property law theoretically excludes "computer programs" from the scope of 

patentable inventions
12

. In contrast, the United States awards patents for software and is 

promoting the export of this type of protection to make it enforceable in other countries. The 

European Union has taken a stand against the adoption of such regulations, as can be seen in 

the European Parliament’s rejection of a proposed Directive that would have introduced software 

patents in 2005. Furthermore, the European Union has launched various initiatives to adapt 

copyright to the digital age
13.

 We must be very vigilant about the models for financing creation. 

Recommendation : Preserve Europe’s capacity to regulate intellectual property 
matters in the future and, at the very least, preserve European regulations on 
software protection through copyright.  

 

Copyright already provides effective protection for various software elements, such as source 
code lines, object code, aesthetic components, interfaces, program architecture and preparatory 
design work. Furthermore, European law and the patentability practices of the European Patent 
Office exclude only computer programs as such.  Inventions of a technical nature that are (or can 
be) run by a computer program are not excluded from patentability.  

From an economic point of view, patents theoretically promote investment in research and 
development, thus boosting innovation. On the other hand, the inherent patent costs are barriers 
to entry on the software market and have a negative effect on competition in this market. 
Furthermore, the cumulative and incremental nature of innovation in this area makes patent 
protection particularly inappropriate. The emergence of patent trolls in the English-speaking 
countries’ patent systems, particularly in the United States, exploiting the secrecy of patents 
(submarine patents) testifies to the abuse of this type of protection.  

Finally, it is not in the European Union member states’ best interests to have TTIP include 
substantive patent law, which is discussed by other bodies (Tegernsee Group , European Patent 
Organisation, and the World Intellectual Property Organisation). 

 

c) Patenting scientific discoveries 

Recommendation : Uphold the principle of not patenting fundamental scientific 
discoveries, despite technological developments in this area. 

                                                      
12 

  Article 52 of the European Patent Convention 

13
  The European Commission initiated public consultations on copyright in the internal market with a view to 
revising Directive 2001/29/EC in order to adapt it to the digital age.  
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Patenting genes raises bioethical issues, particularly in the case of genes produced 
through synthetic biology. Gene identification constitutes a scientific discovery that is not 
patentable. The fact that such discoveries are made with computers and by synthesising 
DNA should not alter this fundamental principle. Once again, we must safeguard the 
public domain, which is necessary for scientific and technological development. 

 

d) Geographical indications and domain names  

 

Geographical indications, like trademarks, are distinctive signs. These signs “identify a good as 

originating in the territory of a Member, or a region or locality in that territory, where a given 

quality, reputation or other characteristic of the good is essentially attributable to its geographical 

origin”
14

. The economic value attaching to geographical indications, and the information that they 

provide to consumers, justify legal protection.  

At global level, geographical indications promote exports, since the places where the products 

are consumed are far away from the places where they are produced. Consequently, 

geographical indications are of considerable economic importance for the European Union and 

constitute a vector for its economic development. In France for example, geographical indications 

for wines and spirits (e.g. champagne) generated a value of 19 billion euros in 2005 and covered 

nearly 140,000 French agricultural holdings
15

.  

The TTIP negotiations must lead to recognition of geographical indications by the United States.  
Ultimately, such recognition could facilitate resolution of the domain names issue. The Internet 
Corporation for Assigned Names and Numbers (ICANN), a California-based corporation that 
regulates domain names on the Internet worldwide, is planning to introduce the domain names 
.vin and .wine. While this could be a vector for additional growth, there are concerns about the 
risk of misleading consumers, counterfeiting, passing off or cybersquatting. The European 
Commission asked ICANN management not to assign .vin and .wine until rules are drawn up to 
protect geographical indications. Such a plan by ICANN could eventually be extended to many 
other protected European geographical indications. 

Recommendation : Strengthen the protection of geographical indications to make 
the roll-out of domain names smoother at a later stage.  

This calls for prior strengthening of legal protection for geographical indications, in the United 
States in particular. This is a prerequisite to ensure effective protection for geographical 
indications before introducing domain names that include them.  

More generally, the French Digital Council is in favour of developing a transparent multilateral 
regulatory framework for domain names, through the creation of an independent governance 
structure under international law.  
  

                                                      
14

  Article 22-1 of the TRIPS agreement (Trade-Related Aspects of Intellectual Property Rights) appended to 
the Agreement Establishing the WTO.  

15 
World Intellectual Property Organisation Seminar on Geographical Indications held in Beirut, 23 and 24 
May 2005. 
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Investment promotion  

Investment, digital technology and TTIP 

One of the objectives of TTIP is to open up investment, by facilitating market access 
opportunities between the European Union and the United States. This trade and investment 
partnership is a major opportunity for the development of SMEs, mid-tier enterprises and start-
ups in both markets. TTIP also presents an opportunity to create an advantageous environment 
for risk-taking by investors by strengthening the protection of their investments. 

Even though the financing models of the United States (where venture capital is more developed) 
and the European Union (where French players rely on bank loans) differ, this trade agreement 
may be a means of striking a new balance between investment models and promoting private 
non-banking investment in the European Union.  

Generally speaking, the provisions on investment protection are backed up by an execution 
mechanism that investors suffering losses from confiscatory, unfair, arbitrary or even 
discriminatory measures taken by a State can use to instigate proceedings in domestic courts or 
international investor-State dispute settlement proceedings. TTIP provides for such a 
mechanism. In the view of the United States, this mechanism must be expeditious, fair and 
transparent, and it must protect a wide array of investments, particularly in the digital sphere. 

Starting with an agreement signed between Germany and Pakistan in 1959, the number of 
international agreements referring to standards of investment protection (protection against 
expropriation, equal treatment for foreign and domestic investors, compensation in the event of 
armed conflict, etc.) has grown substantially. More than 3,000 such treaties are currently in force. 
France ranks fourth worldwide, with more than 90 bilateral investment protection agreements in 
force. These agreements provide recourse to an arbitration tribunal if an investor sustains 
damages.  The International Centre for Settlement of Investment Disputes (ICSID), which is part 
of the World Bank, is the designated tribunal under most French agreements.  

For actors supporting international arbitration models, this type of dispute settlement procedure 
provides a safeguard for investors by ensuring a neutral means of recourse when they cannot 
refer their case to local courts, or if the local courts are unable to give them a proper hearing.  

Furthermore, France supports the European Union’s determination to modernise investment 
protection agreements, with the aim of striking a better balance between investor protection and 
the right of States to regulate, which means protecting their sovereign capacity to draft and 
implement legitimate public policy. This balance can be found in: 

● a better definition of standards of investment protection that are compatible with 
preserving the policy-making capacity mentioned above;  

● an improved dispute settlement system, particularly with regard to transparency, 
coordination with domestic legal remedies and alternative dispute settlement procedures. 

  



 

22 

 

 

Issues for the European Union, and the French Digital  

The investor-State dispute settlement mechanism raises concerns about 
the right of States to regulate   

By the end of March, the European Commission will launch a three-month public consultation on 
including such a mechanism in TTIP

16
. In addition, the Minister for Foreign Trade stated that 

France did not want an investor-State dispute settlement mechanism included in TTIP
17

.   

Such a dispute settlement mechanism raises concerns within the European Union. Some 
Member States fear that governments will have to compensate companies for the negative 
impact that new laws and regulations have on their investment. Companies would have the 
option of recourse to an arbitration body, rather than the domestic courts.    

For example, France Telecom used this mechanism against Argentina in 2006, Lebanon in 2005 
and Poland in 1996. The disputes involved service concessions in the first two cases and a 
minority interest in a mobile telephony company in the latter case.  Argentina and Poland agreed 
to directly negotiated settlements and Lebanon was ordered to pay damages to France Telecom. 
In 2011, Vivendi Universal S.A. also had recourse to this mechanism in a dispute with Poland 
involving mobile telephony. Once again, a negotiated settlement was reached. 

However, some pending cases have shown how this mechanism could be a threat to States' 
capacity to regulate. Two high-profile cases involve health and the environment: 

 
- Philip Morris has initiated arbitration proceedings against Australia because of an anti-

tobacco law that imposes plain packaging for cigarettes, thus depriving Philip Morris of the 

ability to use all of the attributes of its trademarks, which are protected as intellectual 

property.   

 

- Between 2009 and 2012, the Swedish company, Vattenfall, initiated two arbitration 
proceedings against Germany before the ICSID tribunal, seeking damages of 1.4 billion 
euros and 3.7 billion euros

18 
from the State for measures adopted following the decision to 

phase out nuclear power.  
 

Recommendation : Domestic courts should be the preferred means of recourse 
for investor-State disputes. 

International arbitration of investor-State disputes was introduced to increase international 
investment flows by providing appropriate legal protection for companies investing in countries 
where institutions - and courts in particular - do not present every assurance of independence, 
impartiality and diligence. Yet, the European Union and the United States have effective justice 
systems. This means that there is no clear need for such a mechanism to safeguard French and 
European companies’ investments.  

                                                      
16 

Statement by Karel de Gucht, European Trade Commissioner, 22 January 2014: 
http://trade.ec.europa.eu/doclib/docs/2014/january/tradoc_152075.pdf  

17      
Statement by the French Minister for Foreign Trade Nicole Bricq, La Tribune, 30 January 2014.  

18
    The amount of damages actually awarded was much smaller on average, standing at $10.3 million. In 

2012, the largest financial award ever made was $1.77 billion granted to an American investor 
(Occidental Petroleum) against Ecuador. The dispute concerned the unilateral termination of a 
concession contract by the Ecuadorian government. 

http://trade.ec.europa.eu/doclib/docs/2014/january/tradoc_152075.pdf
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Public procurement  

Public procurement, digital technology and TTIP  

According to the World Trade Organisation, public procurement accounts for between 15% and 
20% of GDP in most countries. As is the case for private-sector procurement, public procurement 
markets offer growth prospects for companies providing digital goods and services.  

Establishing real mutual and reciprocal access to American and European public procurement 
markets for companies is one of the objectives of TTIP announced by both parties. Non-
discriminatory and transparent access to these markets is a key issue for this trade partnership. 

Issues for the European Union, and the French Digital Council’s 
recommendations 

Reciprocity of access to public procurement markets  

Reciprocal opening up of public procurement markets to companies is a priority for the European 
Union. On 15 January 2014, the European Parliament adopted a Regulation promoting reciprocal 
trade in public procurement at first reading. This provision, if the Council adopts it, will enable the 
European Union to restrict access to the European market for companies from third countries 
whose public procurement markets are closed to European companies by rejecting any bids they 
might make. Even though the European Union has the world's most open market, this instrument 
will help put it back on an equal footing with its trading partners.   

There is currently a major imbalance between the European Union and the United States with 
regard to access to public procurement markets: 85% of European public procurement contracts 
are open, de facto or de jure, to bids from American companies, whereas European companies 
are allowed to bid for only 32% of public procurement contracts in the United States. 

Recommendation : Institute reciprocity of access to American and European 
public procurement markets. 

 

The Buy American Act is a barrier to entry for European and foreign goods  

The European Union would like to address the issue of barriers to entry to American public 
procurement markets during the negotiations. More specifically, the provisions of the Buy 
American Act are one of the main barriers to be removed. This federal act requires the Federal 
Government to give preferential treatment to goods mined or manufactured in the United States, 
such as micro-computers

19
, telecommunications equipment and connected objects in the future, 

for its direct purchases of supplies and construction contracts. The Buy American Act does not 
concern services. On the other hand, if a service contract also covers the supply of goods, the 
provisions of the Act do apply. There is no European equivalent to the Buy American Act. This 
Act favours domestic manufacturers by penalising companies supplying foreign goods, and, 
more particularly, European goods, as is the case for many European companies. 

 

                                                      
19

 Example from  Bull in 1989: https://fr.wikipedia.org/wiki/Protectionnisme#.C3.89tats-Unis  

https://fr.wikipedia.org/wiki/Bull
https://fr.wikipedia.org/wiki/Bull
https://fr.wikipedia.org/wiki/Protectionnisme#.C3.89tats-Unis
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Recommendation : Ensure that provisions are adopted to allow European 
companies to supply foreign goods when bidding for procurement contracts put 
out to tender by the American Federal Government. 

American public procurement contracts are subject to restrictive regulations that ultimately limit 
access for European companies. The Buy American Act is a “national preference" mechanism 
that constitutes a barrier to the business growth of European companies and to exports of 
European goods. It runs counter to the principle of reciprocal opening up of trade in goods and 
services that is the basis of TTIP. 

 

Le Small Business Act a barrier to entry for European companies 

Offering small and medium-sized enterprises access to public procurement contracts is one of 
the European Union’s objectives for TTIP. Small and medium-sized enterprises account for 99% 
of European companies and provide 70% of the jobs in Europe’s private sector. Yet, some of the 
current American legislation, such as the Small Business Act, restricts European small and 
medium-sized enterprises’ access to American public procurement contracts. This federal 
legislation reserves certain public procurement contracts for American small businesses. There is 
no European equivalent to the Small Business Act, which constitutes a barrier to entry to public 
procurement markets for European companies.  

Recommendation : Extend the American mechanism that promotes access to 
public procurement markets for American small businesses to European small 
and medium-sized enterprises. Failing that, the European Union should reserve 
the right to introduce an equivalent arrangement in favour of European small and 
medium-sized enterprises (a European Union Small Business Act).  

The Small Business Act is a helpful tool for promoting growth of small and medium-sized 
enterprises. However, as long as this mechanism is closed to European small and medium-sized 
businesses, this federal legislation will constitute an obstacle to their business development in 
the United States. Therefore, the French Digital Council recommends extending this mechanism 
to European small and medium-sized enterprises. 
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Competition  

Competition, digital technology and TTIP 

It is critical for the various digital players to respect the principle of a level playing field and for 
competition rules to apply to every link in the digital value chain.  

Strengthening and readjusting competitive conditions between the various economic players from 
the public and private sectors constitutes a crosscutting issue for TTIP. The assurance of a level 
playing field for these players is a mutual objective for both parties to the agreement. 

Issues and recommendations 

Ensuring a level playing field for telecommunications operators  

In contrast to the United States, telecommunications operators in the European Union are subject 
to strict regulations, which help make the market more open and more competitive. The 
oligopolistic structure of the American telecommunications market means that it is closed off to 
new entrants, including European telecommunications operators.  

Furthermore, capacity sales on the wholesale market in the European Union are regulated and 
open to foreign companies. The European Union would like to establish reciprocal access to this 
market with the United States. This is an important issue for European companies in the 
corporate network market that want to develop their business in the United States.  

Levelling the playing field calls for regulatory reciprocity between European and American 
telecommunications operators and opening up capacity sales on the American wholesale market 
to European telecommunications operators. 

Recommendation : Ensure regulatory convergence that levels the playing field for 
telecommunications operators. 

Levelling the playing field for telecommunications operators and OTT 
content providers  

Inside the European Union, telecommunications operators invest in infrastructure and are subject 
to a series of obligations under strict regulations, in contrast to OTT (over-the-top) content 
providers that do not always contribute their full share to financing the infrastructures that they 
use. Consequently, the value chain is distorted in their favour. In addition, OTT content providers 
are mainly American companies, some of whom are very large intermediation platforms. This 
situation is particularly advantageous for the American economy.  
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Recommendation : Uphold the capacity of the United States and the European 
Union to adapt regulations concerning digital players, and OTT content providers 
in particular, to establish a level playing field along the entire value chain. 
The United States and the European Union must retain their capacity to regulate and, where 
necessary, impose new constraints on digital players, particularly OTT content providers, to 
ensure a level playing field. This could include their capacity to:  

i) Adapt current and future concepts of competition law to deal with specific 
intermediation platform issues, such as: 

   methods for demarcation of the relevant markets; 

   criteria for defining dominant market positions (e.g. switching from the market share criterion 

to the exclusionary power criterion, and control over visibility nodes, access or critical 

information). 

 

ii) Define specific obligations for dominant platforms that have exclusionary market power 

by: 

   adapting the concept of essential facilities to take into account platforms that have become 

competitive bottlenecks and unavoidable for many companies; 

   upholding the principle of equal access for partners that have become direct competitors of 

these bottleneck platforms (availability of preferential listing arrangements and economic terms 

for access); 

   requiring data portability (see: focus below); 

   defining the concept of interoperability and its implications; 

   maintaining the option of requiring local servers in some cases (at least in the cases provided 

for in Article 14 of GATS: security, personal data protection, etc.) 

   maintaining the option of adjusting concentration notification thresholds.  

iii) Strengthening supervision of business concentrations and requiring, for example, 
behavioural and structural undertakings; 

iv) Upholding the prerogatives of the authorities with responsibility for enforcing these 
rules; 

 Focus on data portability: 

The point is to ensure that personal data are less systematically moved out of the country and 

that they can be returned easily if they have already been moved. The point is also to ensure that 

users and players do not suffer the consequences of conflicts between APIs and competing 

platforms. Portability is the key in this case, even though it is not the only solution 

(interoperability, clarification of the legal status of personal data, taxation, etc.) If there are no 

precise criteria defining portability, it will be very easy to circumvent this obligation. 

The fundamental requirements for portability seem to be : 

   Providing data in open standard and machine-readable formats. (i.e.: JSON or CSV rather 

than PDF) ; 

   Accessibility via a web interface AND an API ; 

   Data must be complete with no “premium” options for a price (i.e.: data must be provided 

100% free of charge) ; 
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   A “delta” mode must be available (i.e. providing only the data that have changed since the last 

export). 

If these four requirements are not met, then the cost for the user of switching to another service 

is too high and the user will be locked in. On the other hand, if all four requirements are met, new 

services can develop and gradually attract data away from the mainstream services. 
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Data  

Data, digital technology and TTIP  

Data are a critical issue for the digital economy and competitiveness. Certain segments of the 
digital economy are based primarily on collecting, storing, processing and transferring data, such 
as cloud computing, big data (processing large volumes of data) and connected objects. These 
new commercial uses of data, and the broad scope of their operations (targeting advertising, 
etc.), make the current data regulation models pointless. Data circulation rules are of key 
importance for economic players (e-commerce, banking services, health services, etc.) 
since their business models and markets depend on them.  

Even though the issue of data is not mentioned in the European negotiating mandate for TTIP, 
the United States is pushing for freer movement of data between companies inside the European 
Union and the United States (“cross-border data flows”). Liberalising data flows will require lifting 
regulatory barriers. Such barriers are mainly to be found in Europe's controls and restrictions on 
the transmission of personal data to third countries. Differences between legislation in the 
European Union and in the United States mean that companies incur adaptation costs that 
hamper trade flows between the two parties.  

Recent free-trade agreements signed by the European Union and the United States include 
sections on electronic commerce that contain provisions dealing with the free movement of data. 
For example, the agreement between the United States and South Korea contains a chapter on 
e-commerce that stipulates that the two States “shall endeavour to refrain from imposing or 
maintaining unnecessary barriers to electronic information flows across borders

20
”.  This chapter 

does not mention protection of personal data, unlike the chapters negotiated by the European 
Union.  

Issues for the European Union, and the French Digital Council’s 
recommendations 

Data flows raise concerns that extend beyond the digital sphere  

Any choices regarding data processing that are incorporated into the specific provisions of the 

TTIP treaty will have a lasting impact on the digital industry and, more generally, on the American 

and European economies. Introducing the principle of free movement of data between the United 

States and the European Union could prevent the EU from restricting such movements to protect 

its industrial interests, as well as to protect its non-economic interests (privacy, public safety, etc.)  

Data are not ordinary commodities and they can be dealt with only in terms of their free 

movement for commercial purposes.  

The very notion of data can refer to very different types of data that raise a variety of concerns. 
Some data lead to threats regarding the protection of individual privacy, in the healthcare sector, 
and to public safety. Furthermore, the distinction between personal data and commercial data 
has limitations with regard to protection of individual privacy. What could be considered 
commercial data at first, such as information about a household's energy consumption, may 
provide information about the private life of the household (how many people live in the 
household, their personal activities, etc.) if the data are recorded and analysed minute by minute, 
or even second by second.  

                                                      
20

 Article 15.9 Chapter 15 “Electronic Commerce” of the United States-South Korea Free Trade Agreement 
(KORUS FTA) of 30 June 2007.  



 

30 

 

 

Consequently, the European Union takes a very vigilant approach to freer 
data flows and has always refused to negotiate on issues relating to data 
protection as part of trade agreements  

The 1995 Directive on personal data (95/46/EC) defines the current legal framework for data 
protection in the European Union. The Directive stipulates that data cannot be transferred to a 
third country, unless that country provides an “adequate level of protection” for the data. The 
adequacy of the level of protection provided by a third party may be assessed by the Member 
States or by the European Commission.  

- The Commission has already acknowledged that the following countries and entities provide 
an adequate level of protection: Andorra, Argentina, Australia, Canada, Switzerland and 
Israel.  
 

- As for the United States, an original arrangement was made in 2000 to allow American 
companies to transfer data out of the European Union. This “Safe Harbor” arrangement is 
a set of principles defined by the United States Department of Commerce that 
incorporates the principles from the European Directive. American companies and 
entities can opt into this programme. The American system for protecting personal data 
relies more on private-sector self-regulation. Companies that opt into the programme are 
presumed to offer an “adequate level of protection”. More than one thousand American 
companies have signed the agreement, including Microsoft, General Motors, Amazon.com, 
Hewlett-Packard and Facebook.  

 

On 25 January 2012, the European Commission put forward a proposal to reform 

European legislation dealing with personal data with a new Regulation and a Directive. 

The purpose is to provide better protection of individuals’ rights over their personal data and to 

harmonise the applicable regulations at the European level. This proposed reform is now being 

discussed by the Council and the European Parliament. The European Parliament took a vote at 

the first reading of the proposed package in March 2014. Since the Council has not yet made any 

pronouncements about the package, it cannot be adopted definitively before the next European 

elections.  In its Conclusions of 24 and 25 October 2013, the European Council stated that the 

package should be adopted by 2015. 

Finally, revelations of massive surveillance of European citizens by the United States triggered a 
crisis of confidence within the European Union

21
 that is not favourable for a smooth transition to 

freer movement of data. The Snowden affair has highlighted the need to strengthen the 
protection of European data. But, freer movement of data would not be a step in that direction.  

 

As stated in Article XIV of the General Agreement on Trade in Services (“GATS”) 

appended to the agreement establishing the WTO, measures liberalising the movement of 

data must be backed up by provisions that allow for restrictions to protect individual 

privacy and public safety. These provisions will enable the European Union to adopt the 

laws and regulations aimed at achieving these objectives. 

  

                                                      
21

http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+COMPARL+PE 

526.085+02+DOC+PDF+V0//FR&language=FR 
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Recommendations :  

- Focus at first on drafting a European framework for the free movement of data 
that provides for effective protection for personal data.  

- Maintain the European Union's capacity to enact data regulation legislation.  

- If the principle of free “cross-border data flows” is adopted, stipulate 
exceptions to the free movement of data that are equivalent to the provisions 
of Article XIV of GATS and exemptions for sensitive data relating to health, 
cybersecurity and finance.  
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Regulatory convergence  

Regulatory convergence, digital technology and TTIP   

Removing non-tariff barriers through regulatory convergence is likely to boost trade in digital goods and 

services by making flows between the different parties more fluid and more transparent.  

Differences in standards are barriers to the interoperability of products. They hinder trade by 
fragmenting markets and favouring the emergence of monopolies. Nevertheless, regulatory 
convergence may take place in different ways that might be more or less favourable to the 
European Union and to the United States:  

- First of all, regulatory convergence may be achieved through mutual recognition of 
the standards in force in the European Union and in the United States. A distinguishing 
characteristic of the digital industry is its reliance on standards or technical specifications 
promoted by forums and consortiums (i.e. private-sector regulatory bodies), which play a 
major role in the digital market. Mutual recognition of American and European digital 
standards, which are adopted according to the prevailing requirements in their respective 
markets, will lead to de facto recognition of compliance on both markets.  
 

- Regulatory convergence may also be achieved by harmonising European and 
American regulations. In most cases, this means choosing the standard of one party or the 
other, after weighing up the different levels of regulatory requirements in a given field.  

Regulatory convergence is a mutual objective for both parties because of its major 
consequences for the various digital sectors (electronic commerce, telecommunications 
services, etc.) Such convergence is also likely to shape the growth of new digital markets, such 
as the market for connected objects. The issues raised by such convergence involve much more 
than just the digital sphere; they also concern the protection of personal data, intellectual 
property, etc.  

Issues for the European Union, and the French Digital Council’s 
recommendations  

Regulatory convergence within the European Union  

In many areas related to the digital sphere, the European Union lacks a common strategy and 
regulations or it is still in the process of developing them. Such is the case for the free movement 
of data, for example. For many European economic players, the priority is to achieve 
harmonisation and convergence of European regulations. These players see the potential for 
growth of European e-commerce and want to ensure a level playing field within Europe.  
 
In the current negotiations, divisions between European countries and the lack of internal 
convergence put the European Union at a disadvantage when faced with the strong regulatory 
unity of the United States.  

Recommendation : Focus on regulatory convergence within the European Union 
to strengthen the market and to be able to negotiate a transatlantic partnership 
from a position that is more favourable to our interests . 
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Regulatory convergence with regard to standards  

American players in the digital market enjoy a dominant position and a large say in forums and 

consortiums. Consequently, they have very strong influence over the standards applied. Furthermore, 

most of these forums and consortiums are incorporated under American law (e.g. OASIS, IEEE). These 

players are also represented in European industry bodies and standards organisations. 

The diverse range of European standards weakens the influence of the European Union in the face of 

the common standards that American players manage to adopt. Europe has more influence in regional 

and international standards bodies (e.g. ISO, CEI). These transparent and consensus-based bodies are 

more favourable for Europe, despite the links to private-sector standard-setting bodies.The risk incurred 

in regulatory convergence is an aggressive move by the United States to impose technical standards 

promoted by American manufacturers, rather than harmonising standards, on the grounds that the 

market already applies American standards.  

Recommendations :  

- Strengthen cooperation between European and American standards 
organisations ;  

- Focus on harmonisation of regulations through stronger international 
standards bodies rather than mutual recognition ;  

- However, if the negotiations result in some mutual recognition, we 
recommend the following requirements :  

  case-by-case and strictly supervised mutual recognition ;  

  recognition of compliance assessment processes ;  

  improving the level of standards (no levelling down) 

The weak position of the European Union in the digital market means that its interests would best 
be served by the adoption of international standards through international bodies, even if that 
involves adopting the standards produced by consortiums. On the other hand, relying on mutual 
recognition would consolidate the dominant position of American players to the detriment of 
European innovation and know-how. 

Regulatory convergence in sensitive areas  

The European Union’s interest lies in making a push to establish common regulations, or at least 
to maintain the possibility of adopting future legislation regarding certain critical issues for the 
digital economy. Intense discussions are under way on such issues as the location of servers of 
companies that use and process data from the European Union or the supervision of digital 
platforms. These discussions could conclude that these matters require legislation.  

Recommendation : Maintain the option to adopt legislation on critical issues 
relating to the digital economy.  
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Regulatory convergence with regard to working visas  

Legal restrictions on the movement of people between the United States and the European 
Union constitute a major non-tariff barrier to companies' business development. Many European 
companies, especially SMEs and start-ups that wish to develop their business in the United 
States, are confronted with problems obtaining temporary working visas for their employees. 
Facilitating the visa process would boost the mobility of American and European players and, 
consequently, enhance their economic cooperation.  

Recommendation : Facilitate the temporary working visa process in order to ease 
the mobility and cooperation of American and European players as part of their 
business development.  
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7 

 

e-Commerce 

Electronic commerce, digital technology and TTIP 

The “electronic commerce” chapters of trade agreements between the European Union and the 
United States have been fairly underdeveloped up until now. However, the European Union and 
the United States have recently published ten trade-related information and communications 
technology principles

22
. 

The principles includes principles related to the following subjects :  

- That governments must not prevent suppliers or consumers of services from other 
countries from transferring electronic information, including cross-border transfers, or 
from gaining access to information that they have stored in another country (cross-border 
information flows) ;  
 

- Nor must governments require ICT services suppliers to use local infrastructures or to 
set up a local company or branch to provide services.  

It should be noted that these trade-related principles, which incorporate many American 
demands, are non-binding, unlike other instruments such as the WTO’s General Agreement on 
Trade in Services (GATS). In contrast, the e-commerce chapter of TTIP will set out legally 
binding obligations. Therefore, the incorporation of some or all of these trade-related principles 
must be carried out with due consideration for French and European interests. This means 
including the necessary exemptions to certain provisions. 

The joint questions identified in the e-commerce chapter by the European Union and the United 
States include:  

- The ban on customs duties on electronic deliveries
23

;  
 

- Recognition of electronic signature certificates ;  
 

- Consumer protection ;  
 

- Digital contracts. 

 
The European Union would also like to address the treatment of unsolicited e-mail (spam) and 
the facilitation of cross-border certification services.  

The United States has been particularly aggressive about freer cross-border data flows
24

 (see 
“Data”), a ban on requirements about having local infrastructure

25
, and non-discriminatory 

                                                      
22

 http://www.ustr.gov/webfm_send/2780;  http://europa.eu/rapid/press-release_IP-11-402_en.htm 

23
 The WTO has already adopted this ban and it was included in the agreement between the European 

Union and South Korea. The ban on customs duties concerns only electronic deliveries; merchandise 
shipped to fill an order made through a foreign website is subject to customs duties above a certain 
threshold (€150 in the EU; $800 in the United States). Postal companies would like to see these thresholds 
harmonised under TTIP. 

24
 By upholding the exemption for adopting or enforcing any measures necessary to ensure compliance with 

laws on protecting individual privacy. 

 

http://www.ustr.gov/webfm_send/2780
http://europa.eu/rapid/press-release_IP-11-402_en.htm
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treatment of digital products. Furthermore, it could be noted that the United States proposed an 
article in the Trans-Pacific Partnership treaty on the notion of “software security code”

26
.  

 

Issues for the European Union, and the French Digital Council’s 
recommendations  

Dynamic e-commerce and consumer protection  

France’s e-commerce market is the sixth largest in the world, worth 50 billion euros in 2013. 
Growth of this sector stood at 13.5% in 2013

27
. Some 56% of France's e-commerce players are 

already doing business on international markets. However, complete elimination of trade barriers 
between the European Union and the United States would not be in France’s best interests. It 
could lead to a strengthening of the American e-commerce players that already dominate the 
European market, whereas the priority for French e-commerce players is to target this same 
market, which has huge growth potential. The European e-commerce market is the largest in the 
world, with 230 million online buyers and more than 550,000 merchant sites. The dynamic growth 
of the market is backed up by highly advanced European regulatory harmonisation concerning e-
commerce and consumer protection. This has been achieved by means of the Electronic 
Commerce Directive of 8 June 2000

28
 and the Consumer Protection Directive of 25 October 

2011
29

. 

Recommendation : Lobby for the adoption of a European Regulation on consumer 
protection for e-commerce customers.  

The European Union recently harmonised and modernised its legislation protecting European 
consumers in distance selling and e-commerce. The new Regulation, which was transposed into 
French law in February 2014 by the Consumer Act

30
, reinforces consumers' rights by adapting 

them to the rapid growth of new commercial practices relating to e-commerce in recent years. 
The effectiveness of this consumer protection should be safeguarded as e-commerce between 
the European Union and the United States is liberalised further. 

 

 

                                                                                                                                                             
25

 By upholding the option of requiring local infrastructure for security reasons, for the protection of 
individual privacy (Article XIV of GATS) or for prudential reasons (prudential exemption). 

26
 Australia, Singapore, Malaysia and Vietnam have reservations about this proposal. 

27
 FEVAD survey: http://www.fevad.com/uploads/files/Publications/Chiffres_Cles_2013%281%29.pdf  

27
http://www.fevad.com/espace-presse/the-state-of-e-commerce-in-france-online-sales-passed-the-e50-

billion-mark-in-2013#topContent 

28
 Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal 

aspects of information society services, in particular electronic commerce, in the Internal Market: 
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32000L0031&from=FR  

29
 Directive 2011/83/EU of the European Parliament and of the Council of 25 October 2011 on consumer 

rights, amending Council Directive 93/13/EEC and Directive 1999/44/EC of the European Parliament and of 
the Council and repealing Council Directive 85/577/EEC and Directive 97/7/EC of the European Parliament 
and of the Council: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:304:0064:0088:FR:PDF.  

30
 http://www.assemblee-nationale.fr/14/dossiers/projet_de_loi_consommation.asp  

http://www.fevad.com/uploads/files/Publications/Chiffres_Cles_2013%281%29.pdf
http://www.fevad.com/espace-presse/the-state-of-e-commerce-in-france-online-sales-passed-the-e50-billion-mark-in-2013%23topContent
http://www.fevad.com/espace-presse/the-state-of-e-commerce-in-france-online-sales-passed-the-e50-billion-mark-in-2013%23topContent
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32000L0031&from=FR
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:304:0064:0088:FR:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2011:304:0064:0088:FR:PDF
http://www.assemblee-nationale.fr/14/dossiers/projet_de_loi_consommation.asp
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The concept of “digital products” may be a new attempt to include cultural 
content in the TTIP 

The United States is calling for the introduction of a “non-discrimination” principle for "digital 
products". This is a new notion in terms of trade relations between the European Union and the 
United States, but it covers audiovisual products according to the Free Trade Agreement 
between the United States and South Korea

31
. Therefore, the introduction of this notion could 

enable the United States to challenge the discriminatory policies of the European Union in the 
audiovisual sector insofar as they apply to the digital sector. An absolute must that is non-
negotiable for the French government in these talks is upholding these policies, particularly in the 
digital sector, by excluding the audiovisual sector from the scope of the agreement. 

Recommendation : Reject any introduction of the notion of “digital products” 
under TTIP.  

 

 

 

  

                                                      
31 

Articles 15.3 and 15.9 of the United States-South Korea FTA of 30 June 2007: http://www.ustr.gov/about-
us/press-office/fact-sheets/2009/april/summary-us-korea-fta 

http://www.ustr.gov/about-us/press-office/fact-sheets/2009/april/summary-us-korea-fta
http://www.ustr.gov/about-us/press-office/fact-sheets/2009/april/summary-us-korea-fta
http://www.ustr.gov/about-us/press-office/fact-sheets/2009/april/summary-us-korea-fta
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8 

Cybersecurity  

Cybersecurity, digital technology and TTIP  

Cybersecurity is a key component of customer confidence in e-commerce, but, most importantly, 

it is a critical issue for governments and citizens when it comes to protecting the information 

systems used by at-risk infrastructures and/or preventing cyber attacks that may disrupt the 

movement of information or allow intruders direct control of networks (risk of outages, etc.) 

serving such vital sectors as nuclear power, hospitals, banks, telecommunications, etc. These 

systems face various threats, including espionage, intrusion, destabilisation, sabotage, etc.  

The current development of connected objects, such as smart grids, relies on the observable 

nature of networks and more communication between them. Smart grids use a distribution 

system that can be observed and controlled from any point in the network. The grid 

communicates through secure interfaces with the various players in the electrical system: 

electricity providers and demand-side management operators32 who could become the Internet 

giants of tomorrow. This entails greater exposure to cyber-attacks aimed at disrupting the flow of 

information, or malicious action (such as attacks that shut off power to an area or to a 

transformer station). 

The European Union and the United States are both calling for a joint approach to cybersecurity 

so that the measures taken do not become a means of erecting trade barriers. The Snowden 

affair weakens the United States’ position on the subject of cybersecurity in these trade 

negotiations. The affair highlighted the need to enhance the security of European systems. Such 

a position does not point to the inclusion of cybersecurity in a free trade agreement.  

Issues for the European Union, and the French Digital Council’s 
recommendations  

Cybersecurity is a sovereignty issue 

Protection of information systems calls for confidence in their components. A combination of two 

elements is required to create such confidence:  

   access to all of the technology in order to observe it ; 

   confidence in the person supplying the technology.  

We need to have European and national industries to ensure that these two components can be 

obtained. But free competition on this segment risks depriving us of these industries because of 

the European Union’s weak position in digital matters. Technological dependency on foreign 

players for cybersecurity could undermine the sovereignty of France and the European Union. 

Recommendation : Exclude cybersecurity from the TTIP.  

                                                      
32

 Demand reduction is a new market in France. It involves reducing customers’ consumption by switching 
off their electrical appliances and equipment. Nest, which was taken over by Google, deals in remote control 
of household appliances. It is a typical player in the demand reduction market. 
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Anlage 1 – Erläuterung zum Verhandlungsverfahren der Transatlantischen Handels- 
und Investitionspartnerschaft 

 

 
1. NEGOTIATING PROCEDURES FOR FRANCE AND THE EUROPEAN UNION  

 

Trade policy falls exclusively within the sphere of the European Union according to Article 3 of 

the Treaty on the Functioning of the European Union.33  

 

A. EU PROCEDURE 

The European Council and the European Commission are at the top of the hierarchy in 
negotiations with non-member countries. The European Parliament is included in such 
negotiations, and any trade agreement must ultimately be submitted for its approval.

34
   

The European Commission is responsible for establishing and managing trade policy and makes 
recommendations to the Council of the European Union. The Council decides by itself (i.e. 
without European Parliament consent) to authorise the European Commission to open 
negotiations and establishes its negotiating mandate. It may subsequently send directives to the 
Commission.  

Launch of negotiations 

On 14 June 2013 the Council of Member State Trade Ministers adopted the European 
Commission’s negotiating mandate for the Transatlantic Trade and Investment Partnership.

35
 

Negotiations were launched officially on 17 June 2013 at the G8 summit.
36

  

 
- The Council and the European Commission voted to open these negotiations

37
 on the basis 

of impact studies showing that a free-trade agreement between the European Union and the 
United States could add 0.5% to the EU’s annual economic output.

38
 

- The launch of these negotiations to adopt a comprehensive free-trade agreement was 

                                                      
33

 Article 3: ‘1. The Union shall have exclusive competence in the following areas: […] e) common 
commercial policy. 2. The Union shall also have exclusive competence for the conclusion of an international 
agreement when its conclusion is provided for in a legislative act of the Union or is necessary to enable the 
Union to exercise its internal competence, or in so far as its conclusion may affect common rules or alter 
their scope.’ 

34
 http://www.rpfrance.eu/Le-Comite-de-Politique-Commerciale  

35
http://ue.eu.int/homepage/showfocus?focusName=council-gives-the-green-light-to-launch-free-trade-talks-

with-the-united-states&lang=en  

36
 Statement by José Manuel Barroso, President of the European Commission with United States President 

Barack Obama, President of the European Council Herman Van Rompuy and UK Prime Minister David 
Cameron: http://europa.eu/rapid/press-release_SPEECH-13-544_en.htm  

37
 Joint statement from United States President Barack Obama, President of the European Council Herman 

Van Rompuy and President of the European Commission José Manuel Barroso announcing the launch of 
negotiations: http://europa.eu/rapid/press-release_MEMO-13-94_en.htm; http://europa.eu/rapid/press-
release_MEMO-13-95_en.htm and 
https://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/ec/135324.pdf 

38
http://www.europarl.europa.eu/RegData/etudes/note/join/2013/507504/IPOL-

JOIN_NT%282013%29507504_EN.pdf 
http://trade.ec.europa.eu/doclib/docs/2013/march/tradoc_150737.pdf  
http://trade.ec.europa.eu/doclib/docs/2009/december/tradoc_145613.pdf  

http://www.rpfrance.eu/Le-Comite-de-Politique-Commerciale
http://ue.eu.int/homepage/showfocus?focusName=council-gives-the-green-light-to-launch-free-trade-talks-with-the-united-states&lang=en
http://ue.eu.int/homepage/showfocus?focusName=council-gives-the-green-light-to-launch-free-trade-talks-with-the-united-states&lang=en
http://europa.eu/rapid/press-release_SPEECH-13-544_en.htm
http://europa.eu/rapid/press-release_MEMO-13-94_en.htm
http://europa.eu/rapid/press-release_MEMO-13-95_en.htm
http://europa.eu/rapid/press-release_MEMO-13-95_en.htm
https://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/ec/135324.pdf
http://www.europarl.europa.eu/RegData/etudes/note/join/2013/507504/IPOL-JOIN_NT%282013%29507504_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/note/join/2013/507504/IPOL-JOIN_NT%282013%29507504_EN.pdf
http://trade.ec.europa.eu/doclib/docs/2013/march/tradoc_150737.pdf
http://trade.ec.europa.eu/doclib/docs/2009/december/tradoc_145613.pdf
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recommended in particular by the High Level Working Group on Jobs and Growth
39

 
established in November 2011 at an EU-US summit in Washington DC in connection with 
the Transatlantic Economic Council.  

 
- The Trade Policy Committee was designated by the Council to assist the European 

Commission in these transatlantic negotiations. Once a month the Committee convenes 
Member State directors-general responsible for trade to discuss the approach suggested by 
the Commission and, if necessary, to decide on certain points. The Committee also 
convenes the deputies of these directors-general weekly.   

 

The European Parliament’s role 

The European Commission reports regularly to the European Parliament on progress of 
negotiations. The European Parliament’s Committee on International Trade (INTA) is 
responsible for matters relating to the establishment and implementation of the European 
Union’s common commercial policy.

40
 As such, it has supervisory power over the European 

Commission. In addition, the Chair of INTA is regularly invited to discussions with the Council’s 
Trade Policy Committee.  

INTA has an important role:  

- It scrutinises trade agreements negotiated by the Commission and recommends whether or 
not they should be approved by the European Parliament.  

- INTA’s work is submitted to members of the European Parliament for official approval at 
plenary sessions. Non-legislative resolutions passed by the European Parliament, on a 
proposal by INTA where appropriate, are not binding.  

 

Three TTIP-related resolutions passed:  

1) A resolution calling for transatlantic partnership negotiations to be launched in the first half of 

2013,
41

 on the basis of an INTA report;42  

2) A resolution for opening of transatlantic negotiations, tabled on INTA’s initiative
43

 ; 

3 A resolution subsequent to the PRISM revelations, aimed at ensuring that EU data protection 
standards would not be undermined as a result of the transatlantic partnership and refusing to 

defer negotiations despite the diplomatic scandal.44.  

 

Once negotiations are completed, the trade agreement upon which the parties have 
agreed will be submitted for approval by the European Parliament and by the Council, 
which will use qualified-majority voting. 

                                                      
39

 http://trade.ec.europa.eu/doclib/docs/2013/february/tradoc_150519.pdf  

40
 http://www.rpfrance.eu/La-Commission-du-commerce.html  

41
 http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P7-TA-2012-

0388+0+DOC+XML+V0//EN   

42
 http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+REPORT+A7-2012-

0321+0+DOC+XML+V0//EN  
43

http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P7-TA-2013-
0227+0+DOC+XML+V0//FR    

44
 http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+MOTION+P7-RC-2013-

0336+0+DOC+XML+V0//EN  

http://trade.ec.europa.eu/doclib/docs/2013/february/tradoc_150519.pdf
http://www.rpfrance.eu/La-Commission-du-commerce.html
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P7-TA-2012-0388+0+DOC+XML+V0//EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P7-TA-2012-0388+0+DOC+XML+V0//EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+REPORT+A7-2012-0321+0+DOC+XML+V0//EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+REPORT+A7-2012-0321+0+DOC+XML+V0//EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P7-TA-2013-0227+0+DOC+XML+V0//FR
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P7-TA-2013-0227+0+DOC+XML+V0//FR
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+MOTION+P7-RC-2013-0336+0+DOC+XML+V0//EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+MOTION+P7-RC-2013-0336+0+DOC+XML+V0//EN
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EU representatives  

EU Commissioner for Trade Karel De Gucht 

 

European Parliament INTA Chair 

 

Vital Moreira 

 

EU lead negotiators (European Commission)45 

 

Chief negotiator Ignacio Garcia Bercero 

Director, DG Trade 

Investor-state dispute settlement negotiator Colin Brown 

Deputy Head, Legal Aspects of Trade 
Policy Unit 

WTO, Legal Affairs and Trade in 
Goods Directorate 

DG Trade 

Services negotiator Marco Dueerkop 

Deputy Head, Services Unit 

Services and Investment, Intellectual 
Property and Public Procurement 
Directorate 

DG Trade 

Intellectual property negotiator Pedro Velasco Martins 

Deputy Head, Intellectual Property and 
Public Procurement Unit 

Services and Investment, Intellectual 
Property and Public Procurement 
Directorate 

DG Trade 

Public procurement negotiator Anders Jessen  

Head, Intellectual Property and Public 
Procurement Unit 

Services and Investment, Intellectual 
Property and Public Procurement 
Directorate 

DG Trade 

Small and medium-sized enterprises 
negotiator 

 

Denis Redonnet 

Head, Trade Strategy Unit 

Trade Strategy and Analysis, Market 
Access Directorate 

                                                      
45

 Complete list of EU negotiators: http://trade.ec.europa.eu/doclib/docs/2013/july/tradoc_151668.pdf  

http://trade.ec.europa.eu/doclib/docs/2013/july/tradoc_151668.pdf
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DG Trade 

Machinery and electronics negotiator Birgit Weigel 

Deputy Head, Engineering Industries 
Unit 

Resources-Based, Manufacturing and 
Consumer Goods Industries 
Directorate 

DG Enterprise and Industry 

Technical barriers to trade negotiator Paul de Lusignan 

Head, Tariff and Non-Tariff 
Negotiations, Rules of Origin Unit 

WTO, Legal Affairs and Trade in 
Goods Directorate 

DG Trade 

 

Transparency and consultation 

The European Commission has stepped up dialogue and transparency with civil society and EU 
stakeholders on progress of negotiations. This work includes:  

- Establishment of a dialogue with civil society after each round of negotiations;
46

 

A consultation on investor-state dispute settlement provisions.
47

 

 

The TTIP Advisory Group is an informal interim group consisting of 14 non-remunerated 
outside experts representing a range of interests. This Advisory Group was set up by the 
European Commission on 24 January 2014.

48
 The group’s first official meeting took place on 25 

February 2014 in the presence of the European Union’s Chief Negotiator, Ignacio Garcia 
Bercero. 

 

B. FRENCH PROCEDURE  

An interministerial procedure 

The Ministry for Foreign Trade is responsible for preparing and implementing government 
policy on foreign trade. This includes managing bilateral economic and trade relations in liaison 
with the Ministry for the Economy and Finance. In this capacity it is involved in preparing and 
conducting international economic and trade negotiations, including those relating to the 
transatlantic partnership. 

The Directorate General of the Treasury represents France in the Trade Policy Committee, 
the body in which the European Commission reports to Member States on progress of 
negotiations. It is the Directorate General of the Treasury that is responsible for communicating 
the French position to EU institutions.  

A weekly briefing to prepare for the Trade Policy Committee is held at the General 
Secretariat for European Affairs, at which the various ministries make their positions known. 
Differences are settled by the Prime Minister’s Cabinet, since the head of the General Secretariat 

                                                      
46

 See report on dialogue dated 10 January 2014 
47

 http://trade.ec.europa.eu/doclib/press/index.cfm?id=1015  

48
 List of 14 experts belonging to the Advisory Group: http://europa.eu/rapid/press-release_IP-14-79_en.htm  

http://trade.ec.europa.eu/doclib/press/index.cfm?id=1015
http://europa.eu/rapid/press-release_IP-14-79_en.htm
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for European Affairs is European Affairs Advisor to the head of government. Once approved, 
instructions serving as the basis for the negotiations are sent to France’s permanent delegation 
in Brussels and implemented by the Directorate General of the Treasury. 

 

Ongoing consultation from the outset of negotiations 

In the first half of 2013 the Ministry for Trade launched a public consultation on the proposed 
free-trade agreement.

49
 This consultation found that the majority of French businesses supported 

the proposal.
50

.  
  

                                                      
49

 http://proxy-pubminefi.diffusion.finances.gouv.fr/pub/document/18/14109.pdf  

50
 http://proxy-pubminefi.diffusion.finances.gouv.fr/pub/document/18/14598.pdf#page=3  

http://proxy-pubminefi.diffusion.finances.gouv.fr/pub/document/18/14109.pdf
http://proxy-pubminefi.diffusion.finances.gouv.fr/pub/document/18/14598.pdf#page=3
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Key French figures in charge of negotiations  

France’s representative to the EU 
Foreign Affairs Council (Common 
Commercial Policy) 

Nicole Bricq, Minister for Foreign Trade 

France’s full member of the EU Trade 
Policy Committee 

Etienne Oudot de Dainville, Head of 
Division 

General Directorate of the Treasury 

Multilateral Affairs, Trade and 
Development Policies Department 

Trade Policy and Investment Division 

France’s alternate member of the EU 
Trade Policy Committee 

Aymeric Pontvianne, Head of Bureau 

General Directorate of the Treasury 

Multilateral Affairs, Trade and 
Development Policies Department 

Trade Policy and Investment Division 

Trade Policy, WTO and EU Trade 
Agreements Bureau 

 
 

2. NEGOTIATING PROCEDURE FOR THE UNITED STATES   

 

Trade negotiations are coordinated by the Office of the United States Trade 
Representative (USTR), which reports directly to the White House.  

To establish negotiation objectives, USTR consults other government agencies on trade policy 
matters by means of a three-tier structure

51
 : 

- The Trade Policy Staff Committee (TPSC) comprises over 90 subcommittees and is the 
primary consultation body, with representation at the senior civil service level. The 
subcommittees work in specialised areas and set up task forces on particular issues;  

- The Trade Policy Review Group (TPRG) consists of 21 members from various Federal 
agencies and offices and takes up issues upon which no agreement has been reached in the 
TPSC;  

- The National Economic Council (NEC), chaired by the President and reporting directly to 
the White House, consists of senior civil servants and advises the President on final 
positions, particularly for controversial issues.  

 

Renewal of fast-track procedure 

Once negotiations are completed, the trade agreement must be submitted to Congress for 
approval. In this connection, the President of the United States can obtain authority from 
Congress to negotiate trade agreements without Congress being able subsequently to amend or 
obstruct them. Congress is nevertheless consulted with a final vote.  

This option, known as trade promotion authority (TPA) – or fast-track negotiating authority – 
makes trade negotiations conducted by the United States more predictable, since this is an 
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overall authority given to the President. The fast-track negotiating authority establishes the 
United States’ remit, objectives and priorities for international trade negotiations, lays down 
consulting requirements for the US President during the negotiation process and sets a deadline 
for Congress to consider trade agreements. First adopted in 1974, this procedure was last 
renewed in 2002 and expired in January 2007. 

The current US Administration, led by President Barack Obama, wishes Congress to 
renew TPA so as to expedite adoption of the TTIP. The Democrat majority in the Senate, 
led by Senator Harry Reid, has so far refused such renewal. 

 

 

US representatives and negotiators52 

  

United States Trade Representative Michael Froman 

Senior Trade Representative to the 
EU 

Elena Bryan 

Chief negotiator Dan Mullaney 

Competition negotiator Mary Ryckman 

Electronic commerce and 
telecommunications negotiator 

Robb Tanner 

Intellectual property rights 
negotiator 

George York  

Investment negotiator Jai Motwane 

 

US ambitions  

On 11 March 2014 USTR published the US objectives for the TTIP.
53

 These objectives are 
presented as the result of a consultation process launched in March 2013 with relevant domestic 
stakeholders. 

With respect to electronic commerce and information and communication technology 
services, the stated ambitions are clear :  

- The United States seeks ‘to develop appropriate provisions to facilitate the use of electronic 
commerce to support goods and services trade, including through commitments not to 
impose customs duties on digital products or unjustifiably discriminate among products 
delivered electronically’; 

 

- The United States seeks to include in the TTIP ‘provisions that facilitate the movement of 
cross-border data flows’. 

 
-  

In the field of goods and services, reference is made to liberalisation of ‘digital products’ 
(films, music, video games) in the transatlantic marketplace, including no customs duties or other 
barriers to entry (such as quotas), based on the principle of non-discrimination. Here the US 
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position is clear: cultural products in digital form should not be disadvantaged just because they 
are delivered over the Internet instead of by CD or DVD.  

As regards free movement of cross-border data flows, the US position is based on the fact 
that free flows are a critical component of the business model for service and manufacturing 
companies and are key to their global competitiveness.  

 

3. KEY DATES IN TTIP NEGOTIATION 

 

Launching of negotiation  

- 28 November 2011: EU-US summit in Washington DC in connection with the Transatlantic 
Economic Council and establishment of a High Level Working Group on Jobs and Growth 
co-chaired by the US Trade Representative, Ron Kirk, and the EU Commissioner for Trade, 
Karel De Gucht. 

 

- 18 and 19 October 2012: At the European Council, EU leaders committed to ‘working 
towards the goal of launching in 2013 of negotiations on a comprehensive transatlantic trade 
and investment agreement’.

54
 

 

- 30 January 2013: Nationwide consultation launched by Ministry for Foreign Trade on 
proposed EU-US free-trade agreement.  

 

- 8 February 2013: The European Council voted for a comprehensive trade agreement 
between the European Union and the United States.  

 

- 11 February 2013: Publication of Working Group’s final report recommending introduction of 
a comprehensive free-trade agreement between the European Union and the United States. 

 

- 13 February 2013: Joint statement from United States President Barack Obama, President 
of the European Council Herman Van Rompuy and President of the European Commission 
José Manuel Barroso announcing the launch of transatlantic negotiations. 

 

- 23 May 2013: Resolution of European Parliament on negotiations for a trade and investment 
agreement between the European Union and the United States. 

 

- 14 June 2013: Adoption by the Council of the European Union of the European 
Commission’s mandate for negotiating the future trade and investment partnership with the 
United States. France obtained exclusion of audiovisual services from this mandate. 

 

Other key dates 

- 9 January 2014: Debate in the French Senate on TTIP negotiations 

 

- 21 January 2014: Announcement of opening of a public consultation, planned for March 
2014, on investor-to-state dispute settlement 
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- 11 February 2014: Hearing by the European Parliament’s Legal Affairs Committee (JURI) on 
‘Regulatory coherence and the implementation of EU law in the context of the Transatlanic 
Trade and Investment Partnership’ 

 

- 17 February 2014: Meeting between Karel De Gucht and Michael Froman 

 

- 11 March 2014: Publication of US digital economy objectives by US Department of 
Commerce. 

 

 

Past negotiating rounds 

- 10-14 March 2014: Fourth round of negotiations in Brussels 

- 16-21 December 2013: Third round of negotiations in Washington 

- 11-15 November 2013: Second round of negotiations in Brussels 

- 7-12 July 2013: First round of negotiations in Washington 
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Anlage 2 – Anfrage der Ministerin 
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Anlage 3 – Liste der angehörten Personen 
 
 

Stéphane ALISSE, Managing Director, Technology and Services Practice for North America, 
Ubifrance 
 
Benjamin ANDRE, CEO & Co-Fondateur, Cozycloud 
 
Elisabeth BARGES, Public Policy Manager Innovation, GOOGLE France 
 
Anton’Maria BATTESTI, Public Policy Manager, Affaires Publiques, Facebook France 
 
Pierre BELLANGER, fondateur et PDG de la radio Skyrock 
 
François BLANC, Directeur de Projet – Relations aux acteurs du système électrique (Utilities and 
Market Stakeholder Relation), ErDF 
 
Nathalie BRAT, chef du pôle numérique à la direction des entreprises et de l’environnement 
international, Ministère des Affaires étrangères 
 
Jérôme BROUILLET, Adjoint au chef de bureau politique commerciale, Porte-parole au comité 
politique commerciale « services », Bureau Politique commerciale, OMC et accords commerciaux 
de l'UE – Multicom 1, Direction générale du Trésor 
 
Christian BUCHEL, Directeur Général Adjoint, Appui Pilotage et relations aux énergéticiens, Vice-
Président de l’association des distributeurs européens EDSO for smart grids, ErDF 
 
Ludovic BUTEL, adjoint au chef de bureau, Bureau Politique commerciale, OMC et accords 
commerciaux de l'UE – Multicom 1,  Direction générale du Trésor 
 
François COMET, Adjoint au directeur de la règlementation groupe, Orange 
 
Alain COSTES, Directeur, AFNOR NORMALISATION 
 
Jean-Marie DANJOU, Directeur Général Délégué au Collège Mobile,  Fédération Française des 
Télécoms  
 
Christian DAVIOT, Chargé de mission stratégie, Autorité Nationale de la sécurité des systèmes 
d’information 
 
Olivier DE BAILLENX, Directeur des relations institutionnelles, ILIAD FREE 
 
Marc DELANDRE, Directeur Services – Direction Stratégie et Grands Projets, Secrétaire général 
de l’Alliance G3-PLC1, ErDF 
 
Françis DONNAT, Senior Policy Counsel, Head of Policy France, GOOGLE France 
 
Mélanie DULONG DE ROSNAY, Visiting Fellow at London School of Economics and Permanent 
Researcher at CNRS, CREATIVE COMMONS FRANCE 
 
Joris DUMAZER, secteur JUR, propriété intellectuelle, Secrétariat général des affaires 
européennes 
 
Remi FERRAND, Chargé de la commission internationale, SYNTEC NUMERIQUE 
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Anlage 4 – Mitglieder der Arbeitsgruppe des CNNum 

 

 

Leader 

Benoît THIEULIN, Chairman 

Founder and CEO of La Netscouade 

 

Godefroy BEAUVALLET, Vice-Chairman 

Head of the AXA Research Fund and lecturer 
at Telecom ParisTech 

 

Stéphane DISTINGUIN 

Founder and CEO of FaberNovel and head of 
the Cap Digital Paris Région competitiveness 

cluster 

 

Marie EKELAND 

Partner at Elaia Partners and Co-President of 
France Digitale 

 

Audrey HARRIS 

CEO of Soubis 

 

Tariq KRIM, Vice-Chair 

Founder and CEO of Jolicloud 

 

Nathalie PUJO 

Director of Hachette Tourisme 

 

Marc TESSIER 

Director of VidéoFutur and and President of 
the Forum des Images 
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General Secretary 

 

 

Samira Anfi, Deputy rapporteur (trainee) 

 

 

Yann Bonnet, General rapporteur 

 

Mathilde Bras, Deputy rapporteur 

 

Jean-Baptiste Soufron, Secretary General 
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Anlage 5 – Quellen und Dokumentation 

 

1. Documents and official websites 

 

European Commission: http://ec.europa.eu/trade/policy/in-focus/ttip/ 

 

European Parliament: http://ec.europa.eu/trade/policy/in-focus/ttip/about-ttip/index_fr.htm  

 

French Ministry for Foreign Trade: http://www.commerce-exterieur.gouv.fr/projet-partenariat-
transatlantique  

 

Office of the U.S. Representative: http://www.ustr.gov/ttip  

 
Trade Promotion Authority Bill Text (or “Bipartisan Congressional Trade Priorities act of 2014”). 113e 
Congrès. Seconde session : http://www.finance.senate.gov/imo/media/doc/TPA%20bill%20text.pdf 

 
Notification du Représentant au commerce des Etats-Unis adressée au Congrès américain le 20 mars 
2013. http://www.laquadrature.net/wiki/images/6/66/TAFTA_-_US_Gov_Notification_Letter.pdf  

 

U.S. Objectives, U.S. Benefits In the Transatlantic Trade and Investment Partnership: A Detailed View.. 
March 2014.  http://www.ustr.gov/about-us/press-office/press-releases/2014/March/US-Objectives-US-
Benefits-In-the-TTIP-a-Detailed-View   

 

 

 

2. International agreements 

 

Accord général sur le commerce des services (Annexe 1B de l'Accord de Marrakech instituant 
l'Organisation mondiale du commerce): http://www.wto.org/french/docs_f/legal_f/26-gats.pdf.  

 

Accord de libre-échange entre la Corée du Sud et les Etats-Unis: http://www.ustr.gov/trade-
agreements/free-trade-agreements/korus-fta/final-text.  

 

Accord commercial anti-contrefaçon (rejeté par le Parlement européen le 4 juillet 2012): 
http://trade.ec.europa.eu/doclib/docs/2011/may/tradoc_147937.pdf.  

 

 

3. Studies and reports 

 

Recommandations du Groupe de travail à haut niveau sur l'emploi et la croissance du 11 février 2013. 
http://trade.ec.europa.eu/doclib/docs/2013/february/tradoc_150519.pdf 

 

http://ec.europa.eu/trade/policy/in-focus/ttip/
http://ec.europa.eu/trade/policy/in-focus/ttip/
http://ec.europa.eu/trade/policy/in-focus/ttip/about-ttip/index_fr.htm
http://www.commerce-exterieur.gouv.fr/projet-partenariat-transatlantique
http://www.commerce-exterieur.gouv.fr/projet-partenariat-transatlantique
http://www.ustr.gov/ttip
http://www.finance.senate.gov/imo/media/doc/TPA%20bill%20text.pdf
http://www.laquadrature.net/wiki/images/6/66/TAFTA_-_US_Gov_Notification_Letter.pdf
http://www.ustr.gov/about-us/press-office/press-releases/2014/March/US-Objectives-US-Benefits-In-the-TTIP-a-Detailed-View
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http://www.ustr.gov/about-us/press-office/press-releases/2014/March/US-Objectives-US-Benefits-In-the-TTIP-a-Detailed-View
http://www.ustr.gov/about-us/press-office/press-releases/2014/March/US-Objectives-US-Benefits-In-the-TTIP-a-Detailed-View
http://fr.wikipedia.org/wiki/Accord_de_Marrakech
http://fr.wikipedia.org/wiki/Organisation_mondiale_du_commerce
http://www.wto.org/french/docs_f/legal_f/26-gats.pdf
http://www.ustr.gov/trade-agreements/free-trade-agreements/korus-fta/final-text
http://www.ustr.gov/trade-agreements/free-trade-agreements/korus-fta/final-text
http://trade.ec.europa.eu/doclib/docs/2011/may/tradoc_147937.pdf
http://trade.ec.europa.eu/doclib/docs/2013/february/tradoc_150519.pdf
http://trade.ec.europa.eu/doclib/docs/2013/february/tradoc_150519.pdf
http://trade.ec.europa.eu/doclib/docs/2013/february/tradoc_150519.pdf
http://trade.ec.europa.eu/doclib/docs/2013/february/tradoc_150519.pdf
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Consultation des entreprises françaises en vue de l’ouverture des négociations relatives au TTIP lancée 
par le Ministère du commerce extérieur. 25 mars 2013. 
http://proxypubminefi.diffusion.finances.gouv.fr/pub/document/18/14598.pdf#page=3  

 

Etude d’impact du TTIP diligentée par la Commission: Reducing Transatlantic Barriers to Trade and 
Investment. An Economic Assessment. Center for Economic Policy Research, London. Mars 2013. 
http://trade.ec.europa.eu/doclib/docs/2013/march/tradoc_150737.pdf  

 

Evaluation de l’analyse d'impact de la Commission par le Parlement européen. Direction Générale des 
politiques internes de l’Union européenne. Avril 2013. 
http://www.europarl.europa.eu/RegData/etudes/note/join/2013/507504/IPOL-
JOIN_NT%282013%29507504_FR.pdf 

 

Regards croisés sur le développement international de l’e-commerce. Fédération du e-commerce et de la 
vente à distance (FEVAD). Conférence plénière - Monaco. 20 et 21 mars 2013.  

 

Rapport de Claude Revel. Développer une influence normative internationale stratégique pour la France. 
31 janvier 2013. http://proxypubminefi.diffusion.finances.gouv.fr/pub/document/18/14133.pdf  

 

Promoting cross-border data flows: priorities for the business community. Google, Microsoft, Citi, IBM, 
Intel, MasterCard, Oracle, Verizon, Visa, NFTC (National Foreign Trade Council), ACLI (American 
Council of Life Insurers), etc. 
http://www.nftc.org/default/Innovation/PromotingCrossBorderDataFlowsNFTC.pdf  

 

Digital Economy and Cross-Border Trade: The value of Digitally-Deliverable Services. U.S. Department of 
Commerce’s Economics and Statistics Agency (ESA). 27 janvier 2014.  

 

No Transfer, No Trade - the Importance of Cross-Border Data Transfers for Companies Based in 
Sweden. Kommerskollegium - National Board of Trade. Janvier 2014. 
http://www.kommers.se/Documents/dokumentarkiv/publikationer/2014/No_Transfer_No_Trade_webb.pdf  
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