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The digital chapter of the proposed Transatlantic Trade and
Investment Partnership is crucial to the future of society and the
economy.

The European Union and its Member States must strengthen
their negotiating skills with respect to the digital chapter and
must deploy a specific strategy.

Summary of French Digital Council recommendations

1)

2)

3)

4)

European Union values are vital levers for building a negotiating
strategy on the digital chapter;

Europe’s digital market structure must be based on lasting safeguards:
the right to regulate, the ability to regulate in the future, and respect for
the European Union’s sovereignty and freedom of competition are
among their number. They must be used in negotiating the digital
chapter of the proposed partnership;

The European Union is in a position to add to the opening-up and
extension of its digital market by developing trade relations with new
partners such as countries in Asia and Africa,

With a market of 500 million consumers, mobilisation of both public and
private stakeholders is a priority: putting together a digital strategy and
strengthening alliances between Member States are both positive levers
for successful trade negotiation.
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Foreword

Strengthening EU’s negotiation strategy to make TTIP a sustainable

blueprint for the digital economy and society

On 25 July 2013, the Minister for Foreign Trade, Nicole Bricq, asked the French
Digital Council (CNNum) to submit its recommendations on the digital part of the
planned Transatlantic Trade and Investment Partnership (TTIP) currently under
negotiation between the European Union and the United States. The French Digital
Council was also invited to sit on the strategic oversight committee for the
Transatlantic Partnership set up by the Minister.

Fleur Pellerin, Secretary of State for Foreign Trade, Tourism Promotion and French
expatriates at the Minister of Foreign Affairs and International Development, is nhow in
charge of preparing and leading European and international negotiations, including
the one the Transatlantic Trade and Investment Partnership.

The planned bilateral partnership is the first one to have such an ambitious scope in
digital matters. The Council worked on various official documents published by the
negotiating bodies (the European Commission and the Office of the United States
Trade Representative), with help from the French administrations coordinating the
negotiations (Directorate General of the Treasury, the Region Economic Department
in Washington, General Secretariat for European Affairs), and documents that were
originally confidential but disclosed by civil society stakeholders. The Council noted
the scope of the many provisions for facilitating cross-border trade and investment in
the digital sphere. One of the proclaimed ambitions of the planned partnership is
regulatory convergence, which will have a decisive impact on industry in terms of
intellectual property law, competition law, cybersecurity, rules on the use of data, etc.

The working group held a series of hearings with stakeholders in the negotiations.
Benoit Thieulin, Chairman of the French Digital Council, leads the working group.
The other members are Godefroy Beauvallet and Tarig Krim, who are both Vice-
Presidents of the Council, Stéphane Distinguin, Marie Ekeland, Audrey Harris,
Nathalie Pujo and Marc Tessier, who are all members of the Council, and Jean-
Baptiste Soufron, the Secretary General, and Yann Bonnet, the General Rapporteur,
Mathilde Bras, Deputy Rapporteur, and Samira Anfi, Deputy Rapporteur (Intern).

We are forced to observe that, in spite of the Council’s determination to open up the
discussions to a wide range of stakeholders, some the organisations representing the
digital industry in France were unable to respond to our invitations. There are many
reasons for this: the French digital ecosystem lacks structure and the stakeholders do
not have a mature view of the importance of international trade talks or a long-term
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vision. Most importantly, there is a strong discrepancy between the European Union
and the United States with regard to their ambitions, expertise and coordination in the
digital part of the Partnership. Urgent work is needed to mobilise and inform the
ecosystem.

In contrast, the witnesses at our hearings sometimes deemed that official negotiators
were not fully committed. The negotiators’ commitment is perceived differently by the
civil society stakeholders, industrial stakeholders, small businesses and start-ups,
regulatory authorities, experts and observers.

After six months of hearings and exploratory work, the Council regrets that the
importance of the digital part of the planned Transatlantic Trade and Investment
Partnership has been undervalued. This power relationship is unfavourable for the
European Union. It must be offset and brought back into balance as soon as possible
by means of a coherent and coordinated negotiation strategy backed by all of the
Member States. This strategy should be based on the following goals : leveraging
the European Union's values to develop the European digital market,
safeguarding the sovereignty of the Union and its capacity to regulate the
digital sphere in the future, looking beyond the transatlantic relationship to
view digital issues from an international perspective, and playing for time in
order to build a European digital strategy.

This opinion is not the final word: The French Digital Council is willing to work
over the long term with the administrations concerned by the negotiations.
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Opinion of the French Digital Council :

It being understood that,

The planned Transatlantic Trade and Investment Partnership aims to organise the long-
term trade relationships between two economic powers undergoing industrial
transformation in the digital age'. The purpose of such a partnership is to increase trade
and define new sources of growth, accelerate companies’ international development,
step up industrial renewal and foster employment.

The digital industry has been international since its inception. Its standard setting and
regulatory processes often span international borders. Its governance needs to be
addressed at the multilateral level as directly as possible. It requires adequate
safeguards to develop the values of the European Union and those of the Member
States, along with their sovereignty and economic stability. It needs to enhance
innovation in the new trade environment. Dominance of international governance of the
digital sphere by one or more private-sector or public-sector entities would not be
desirable. The European Union, its Member States and their stakeholders need to have
a say, particularly in the standardisation of regulations, technologies and practices.

The digital industry is a pillar of the economic recovery. It is a factor for economic
differentiation and competitiveness and it is transforming production and distribution.
The data system on its own is a driving force for growth and producing wealth?. If the
digital sphere is to be an advantage for Europe, the consumer approach on its own will
not be enough; Europe needs an industrial ambition as well.

The digital discrepancy between the United States and the European Union cannot be
ignored. The European Union may master all digital technologies, and it has even
invented a large share of them, but the United States has a big business and intellectual
lead built on a long-term vision. This vision has been developed and backed up by
government spending, particularly military expenditure, whereas the European Union
has done itself a great disservice by playing catch-up. The United States has benefited
from a large degree of synergy with political and administrative institutions. Digital
industrialisation has advanced further than it has in Europe. America’s investment
capacity has been put to better use. The ambition to make the digital industry a power

! Together, they account for more than one tenth of the earth’s population and approximately 45% of global GDP.
World Bank data measured in dollars (2012): European GDP: 16,687 billion, or approximately 23% of global GDP,
United States GDP: 16,245 billion, or approximately 22% of global GDP.
http://data.worldbank.org/indicator/NY.GDP.MKTP.CD/countries/IW-US-FR-EU?display=default

2 Preliminary impact studies estimate the potential for use of personal data for commercial purposes could be worth
nearly 1,000 billion euros by 2020, equal to 8% of GDP in the G20 countries in that year.

Report by Boston Consulting Group and Liberty Global, November 2012, The Value of Our Digital Identity,
available at: http://www.libertyglobal.com/PDF/public-policy/The-Value-of-Our-Digital-Identity. pdf
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factor is clearly stated. Players on the American market have more resources for
business development and investment than their European counterparts.

At the same time, data-intensive services are now a permanent feature of areas where
full respect for sovereignty and fundamental freedoms is required. In such sectors as
healthcare, financial services (banking, insurance) and energy, services for citizens are
being developed and involve more intensive use of data and digital identification.
Special care is required to oversee these practices.

The European Union has been built on the values of respect for human dignity, freedom,
democracy and the rule of law®. These competitive freedoms are the foundation of the
internal market. They safeguard freedom of enterprise and economic growth®. The
planned Transatlantic Trade and Investment Partnership should reinforce these
freedoms. The European Union can rely on the mobilisation of its active and creative
Member States to promote these values.

3 Article 1a of the Treaty on European Union
* Article 2 of the Treaty on European Union
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This being understood the Council considers
that:

1) We need to use the European Union’s values as leverage in our
negotiating strategy

With regard to market access, promotion and investment protection, the agreement
should stress reciprocity, equal treatment and upholding sovereignty

® The European Union and France need to take an aggressive position to open up access
to American public procurement markets for European companies and to demand
maximum reciprocity between the two parties. This has not been achieved because of the
regulatory barriers to entry in the United States, such as the Buy American Act and the Small
Business Act.

> Opening up American public procurement markets to European companies would be a step
forward for the European Union. Specific threshold clauses for the contracts to be awarded to
small businesses could be introduced, since too few small businesses are bidding for public
procurement contracts on their own ;

> On the other hand, the agreement could provide for exemptions for national security, health,
education, etc. The scope of these exemptions needs to be considered on a case-by-case basis.

® The European Union needs to have the number of American visas for its nationals increased
and vice-versa so that growing small businesses can accelerate their international
development and French and European digital talent can easily move to the United States.

® Setting up a specific investor-to-State dispute settlement mechanism raises a problem
and is a threat to sovereignty if it prevents governments from making regulations in the future:

> The growth of international investment will require guarantees of stability and equal treatment,
but it is critical to safeguard regulatory sovereignty in the European Union and the United States.
Such sovereignty is especially critical in the digital sphere since the topic is a new one,
innovation cycles are short and regulatory requirements are still taking shape;

> In the Council’s opinion, the creation of such a dispute settlement mechanism should be taken
off the table and the future findings of the European Commission’s consultation on this topic
should be taken into consideration;

> If such a mechanism were adopted, we should at least ensure that it does not create a
financial risk for exercising sovereignty, and that it does not undermine the future capacity of the
European Union Member States to regulate such a strategic sector as the digital industry.
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The European Union needs to take an aggressive position on the convergence of
regulations for telecommunications, e-commerce and other digital services, and it
needs to adopt provisions that comply with European competition principles to ensure
that citizens’ and companies’ rights are respected, in an environment that fosters the
development of a digital economy and a digital society.

Upholding these competitive freedoms will require:

® Non-discrimination, neutrality, portability and interoperability requirements for
telecommunications services and digital platforms to prevent the distortion of competitionS.
Such requirements are a critical prerequisite for maintaining a high level of innovation.

® Maintaining the audiovisual services exemption on the basis of technological neutrality.
A new attempt must not be made to include audiovisual services by means of alternative concepts
applied to digital services, such as online music and videos, which form an integral part of cultural
diversity. Audiovisual services must always be defined by their content and not by the
dissemination method®.

® Excluding cybersecurity issues where regulation concerns the sovereignty of the Member
States directly and falls outside the transatlantic framework.

To fulfil these requirements, the European Union needs to step up its efforts for greater
transparency with regard to stakeholders and to develop a common strategy, with the
help of experts and the Member States. To this end:

® FEurope needs to step up is action for coordination and transparency by:

> Officially recognising the role of a European negotiator with special responsibility for dealing
with digital issues and strengthening their role as an intermediary for the ecosystem;

> Relying on a network of experts that draws inspiration from the American structure;

> Ensuring systematic consultation of civil society and economic players about the positions to
be taken with regard to digital issues.

°The recent rulings of the District of Columbia Appeals Court in the United States on 14 January 2014 on
the principles of internet neutrality defined by the Federal Communication Commission should alert
European negotiators to the need for clear neutrality rules for the entire value chain (telecommunications,
access providers, cable operators, etc.)

®In compliance with the rules under the Audiovisual Media Services Directive, and the WTO agreement on
services. See Directive 2010/13/EU of the European Parliament and of the Council of 10 March 2010, on
the coordination of certain provisions laid down by law, regulation or administrative action in Member States
concerning the provision of audiovisual media services :

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2010:095:0001:0024:EN:PDF

and see General Agreement on Trade in Services, Annexe 1B to the Marrakesh Agreement, 1994:
http://www.wto.org/english/docs_e/legal_e/26-gats.pdf

10
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® Making France’s strategic oversight committee a more permanent and more effective
body by making it a more operational organisation, with experts, legal counsel, industry
bodies, etc., that interacts directly with the ecosystem, including more traditional industries. More

specifically, the purpose is to increase transparency and to decide what form regulatory
convergence on standards should take.

® Promoting and building a Europe-wide digital network to unify the Member States'
positions, and more particularly, France and Germany's position, and contribute to the
development of a digital strategy.

11
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2) It is crucial to safeguard the European Union’s capacity to regulate
and structure the digital market in the future, and to achieve all of the
necessary guarantees during the negotiations:

Data rules are a key factor for industrial competitiveness. Data-related issues involve
much more than protection of personal data. They include storage, use and transfers of
all types of data:

® Demands for freer data flows are a regular feature of the United States’ proposals for
trade agreements. A coherent industrial strategy and an agreement on the regulation of personal
data are prerequisites for successful talks.

® There is a risk of unrestricted opening up of data flows in such sensitive sectors as
security, healthcare, financial services and energy, especially if it is backed up by regulatory
convergence provisions that contravene data protection principles. Conditions with respect to
opening up of data flows are requirements for fostering the digital transition of traditional industries
and for safeguarding fundamental freedoms.

@ Conceptual progress relating to data is being made in the European Union, for example
on the commercial nature of data and on how far they can be used to identify individuals.
Germany’s approach distinguishes between commercial data and identification data. This is one
avenue for further discussion, as are compliance charter systems, backed up by supervisory
arrangements and effective means of recourse. We need to be able to consider these advances in
order to define the right balance.

As regards intellectual property, the American approach to software patents is not
consistent with the European model, which promotes copyright and free software,
defends the importance of the public domain and is sensitive to issues relating to the
patentability of information. The prerequisites are stabilising on-going regulatory
developments within the European Union, compliance with legal models and
preserving the value chain.

Other regulations are being consolidated. They may be undermined if contrary
principles are set out in TTIP. Modern and coherent European regulations are a
prerequisite for starting any negotiations.

12
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3) We need to look beyond the relationship between the United States
and Europe:

Many countries in Africa, Asia and other areas are developing their digital sectors. They could
become a source of inspiration, and we need to forge more bilateral and multilateral relationships
covering standards policies with these new partners.

The understanding that the digital sector is a directly international market should guide
current trade talks.

4) Ultimately, the Council recommends playing for time in the
negotiations, stepping up construction of Europe’s digital strategy
and strengthening the European Union’s bargaining capacity:

If the necessary resources are not available, there is reason to fear that TTIP will become
an impediment to a flourishing global market transformed by digital technology, and that
it will hinder the development of a sustainable digital economy and society.

13
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In addition to its opinion, the French Digital Council has made a number of recommendations concerning the
various parts of the Transatlantic Trade and Investment Partnership. These recommendations cover digital
issues across all sectors and are grouped together into eight fact sheets.

An explanatory note on the negotiating process, a list of sources and a detailed list of organisations

approached and interviewed are attached to this document. This information is part of the open, informative
approach that underpins the French Digital Council’s working practices.

Fact sheets

LNtelleCtUal PrOPEITY ... oo e e e 17
2. INVESTMENT PrOMOTION ... 21
3. PUDBIIC ProCUrEMENT......ccoiiiiiiiiiiie 23
B OTo 1191 o1=] 11 1T0] o PSSP PPPPTRRR 25
T D | = NPT PP PPSPPPPPPPPIN 29
6. RegUIALOrY CONVEIGEINCE .......cooeeeeeeee e 32
=R ©o ] 1 011 01T (o PP P PP TPPPPPPTTN 36
LT O3] 01T £ST=Tol U |V P R PUPPPPPPTPPRt 40

Appendices

Appendix 1. Explanatory note on negotiation of the TTIP ...............evviiiiiiiiiiiiiiiiiinnn. 44
Appendix 2. Referral from MINISEr ..........oooviiiiiiii e 53
Appendix 3. List Of INtEIVIEWEES ......cccoeeeiiieecee e 54
Appendix 4. Members of French Digital Council working group ...................eeeeeeeennn. 57
Appendix 5. Sources and [Iterature............oeuuuiii e 59

15



Strengthening EU’s negotiation strategy to make TTIP a sustainable
%’ blueprint for the digital economy and society

-

i

16



Volet numérique du projet de Partenariat Transatlantique

EI' ] de Commerce et d'lnvestissement

Intellectual property

Intellectual property, digital technology and the Transatlantic Trade and
Investment Partnership (TTIP)

Intellectual property law and the protection that it provides for content and software are of
particular concern for the digital industry and innovation.

Bilateral strengthening of intellectual property rights is one of the objectives for TTIP announced
by the United States7 and the European Union™ Intellectual property protection is considered to
be “one of the driving forces of innovation and creation and a pillar of the knowledge-based
economy”g. The future treaty excludes criminal sanctions™. This exclusion is all the more
necessary since intellectual property is a sensitive area: the previous Anti-Counterfeiting Trade
Agreement (ACTA) was rejected by the European Parliament in July 2012, which proves that
including provisions for criminal sanctions is bound to jeopardise the adoption of a trade treaty.
Civil society is very vigilant with regard to intellectual property because of the restrictions that it
imposes to protect the exclusive rights of the property owners. The right balance must be struck
between protecting the owners’ rights and society’s demands for freedom of expression and
protection of the public domain.

What'’s at stake for the European Union, and the French Digital Council’s
recommendations

a) Protection of the public domain

Recommendation : Make sure that any strengthening of intellectual property
rights is not achieved at the expense of protection of the public domain, which is
critical for innovation, creativity and the public interest.
The knowledge-based society cannot be created without effective protection of the public
domain. For example, repeated extensions of the exclusive rights period conferred by copyright,
which certain industrial groups call for on a regular basis, undermine protection for the public
domain.

" Notification of the United States Trade Representative to Congress on 20 March 2013

8 Resolution of the European Parliament of 23 May 2013:
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P7-TA-2013-
0227+0+DOC+XML+VO//EN

® Resolution of the European Parliament of 23 May 2013:
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//[TEXT+TA+P7-TA-2013-
0227+0+DOC+XML+VO//EN

Article 30 of the European Commission negotiating mandate: “The Agreement shall not include provisions
on criminal sanctions.”

1 hitp:/www.europarl.europa.eu/news/en/news-room/content/20120217BKG38488/html/ACTA-before-the-
European-Parliament
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b) Intellectual property and software protection

European intellectual property law theoretically excludes "computer programs" from the scope of
patentable inventions. In contrast, the United States awards patents for software and is
promoting the export of this type of protection to make it enforceable in other countries. The
European Union has taken a stand against the adoption of such regulations, as can be seen in
the European Parliament’s rejection of a proposed Directive that would have introduced software
patents in 2005. Furthermore, the European Union has launched various initiatives to adapt
copyright to the digital age13' We must be very vigilant about the models for financing creation.

Recommendation : Preserve Europe’s capacity to regulate intellectual property
matters in the future and, at the very least, preserve European regulations on
software protection through copyright.
Copyright already provides effective protection for various software elements, such as source
code lines, object code, aesthetic components, interfaces, program architecture and preparatory
design work. Furthermore, European law and the patentability practices of the European Patent
Office exclude only computer programs as such. Inventions of a technical nature that are (or can
be) run by a computer program are not excluded from patentability.

From an economic point of view, patents theoretically promote investment in research and
development, thus boosting innovation. On the other hand, the inherent patent costs are barriers
to entry on the software market and have a negative effect on competition in this market.
Furthermore, the cumulative and incremental nature of innovation in this area makes patent
protection particularly inappropriate. The emergence of patent trolls in the English-speaking
countries’ patent systems, particularly in the United States, exploiting the secrecy of patents
(submarine patents) testifies to the abuse of this type of protection.

Finally, it is not in the European Union member states’ best interests to have TTIP include
substantive patent law, which is discussed by other bodies (Tegernsee Group , European Patent
Organisation, and the World Intellectual Property Organisation).

c) Patenting scientific discoveries

Recommendation : Uphold the principle of not patenting fundamental scientific
discoveries, despite technological developments in this area.
Patenting genes raises bioethical issues, particularly in the case of genes produced through
synthetic biology. Gene identification constitutes a scientific discovery that is not patentable. The
fact that such discoveries are made with computers and by synthesising DNA should not alter
this fundamental principle. Once again, we must safeguard the public domain, which is
necessary for scientific and technological development.

12 Article 52 of the European Patent Convention

'3 The European Commission initiated public consultations on copyright in the internal market with a view to
revising Directive 2001/29/EC in order to adapt it to the digital age.

18



Strengthening EU’s negotiation strategy to make TTIP a sustainable
J8 blueprint for the digital economy and society
aﬁ;w ,

>V %

d) Geographical indications and domain names

Geographical indications, like trademarks, are distinctive signs. These signs “identify a good as
originating in the territory of a Member, or a region or locality in that territory, where a given
quality, reputation or other characteristic of the good is essentially attributable to its geographical
origin”**. The economic value attaching to geographical indications, and the information that they
provide to consumers, justify legal protection.

At global level, geographical indications promote exports, since the places where the products
are consumed are far away from the places where they are produced. Consequently,
geographical indications are of considerable economic importance for the European Union and
constitute a vector for its economic development. In France for example, geographical indications
for wines and spirits (e.g. champagne) generated a value of 19 billion euros in 2005 and covered
nearly 140,000 French agricultural holdings®°.

The TTIP negotiations must lead to recognition of geographical indications by the United States.
Ultimately, such recognition could facilitate resolution of the domain names issue. The Internet
Corporation for Assigned Names and Numbers (ICANN), a California-based corporation that
regulates domain names on the Internet worldwide, is planning to introduce the domain names
.vin and .wine. While this could be a vector for additional growth, there are concerns about the
risk of misleading consumers, counterfeiting, passing off or cybersquatting. The European
Commission asked ICANN management not to assign .vin and .wine until rules are drawn up to
protect geographical indications. Such a plan by ICANN could eventually be extended to many
other protected European geographical indications.

Recommendation : Strengthen the protection of geographical indications to make
the roll-out of domain names smoother at a later stage.

This calls for prior strengthening of legal protection for geographical indications, in the United
States in particular. This is a prerequisite to ensure effective protection for geographical
indications before introducing domain names that include them.

More generally, the French Digital Council is in favour of developing a transparent multilateral
regulatory framework for domain names, through the creation of an independent governance
structure under international law.

1 Article 22-1 of the TRIPS agreement (Trade-Related Aspects of Intellectual Property Rights) appended to
the Agreement Establishing the WTO.

®World Intellectual Property Organisation Seminar on Geographical Indications held in Beirut, 23 and 24
May 2005.
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Investment promotion

Investment, digital technology and TTIP

One of the objectives of TTIP is to open up investment, by facilitating market access
opportunities between the European Union and the United States. This trade and investment
partnership is a major opportunity for the development of SMEs, mid-tier enterprises and start-
ups in both markets. TTIP also presents an opportunity to create an advantageous environment
for risk-taking by investors by strengthening the protection of their investments.

Even though the financing models of the United States (where venture capital is more developed)
and the European Union (where French players rely on bank loans) differ, this trade agreement
may be a means of striking a new balance between investment models and promoting private
non-banking investment in the European Union.

Generally speaking, the provisions on investment protection are backed up by an execution
mechanism that investors suffering losses from confiscatory, unfair, arbitrary or even
discriminatory measures taken by a State can use to instigate proceedings in domestic courts or
international investor-State dispute settlement proceedings. TTIP provides for such a
mechanism. In the view of the United States, this mechanism must be expeditious, fair and
transparent, and it must protect a wide array of investments, particularly in the digital sphere.

Starting with an agreement signed between Germany and Pakistan in 1959, the number of
international agreements referring to standards of investment protection (protection against
expropriation, equal treatment for foreign and domestic investors, compensation in the event of
armed conflict, etc.) has grown substantially. More than 3,000 such treaties are currently in force.
France ranks fourth worldwide, with more than 90 bilateral investment protection agreements in
force. These agreements provide recourse to an arbitration tribunal if an investor sustains
damages. The International Centre for Settlement of Investment Disputes (ICSID), which is part
of the World Bank, is the designated tribunal under most French agreements.

For actors supporting international arbitration models, this type of dispute settlement procedure
provides a safeguard for investors by ensuring a neutral means of recourse when they cannot
refer their case to local courts, or if the local courts are unable to give them a proper hearing.

Furthermore, France supports the European Union’s determination to modernise investment
protection agreements, with the aim of striking a better balance between investor protection and
the right of States to regulate, which means protecting their sovereign capacity to draft and
implement legitimate public policy. This balance can be found in:

e a better definition of standards of investment protection that are compatible with
preserving the policy-making capacity mentioned above;

e an improved dispute settlement system, particularly with regard to transparency,
coordination with domestic legal remedies and alternative dispute settlement procedures.

21
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Issues for the European Union, and the French Digital

The investor-State dispute settlement mechanism raises concerns about
the right of States to regulate

By the end of March, the European Commission will launch a three-month public consultation on
including such a mechanism in TTIP'®. In addition, the Minister for Foreign Trade stated that
France did not want an investor-State dispute settlement mechanism included in TTIPY'.

Such a dispute settlement mechanism raises concerns within the European Union. Some
Member States fear that governments will have to compensate companies for the negative
impact that new laws and regulations have on their investment. Companies would have the
option of recourse to an arbitration body, rather than the domestic courts.

For example, France Telecom used this mechanism against Argentina in 2006, Lebanon in 2005
and Poland in 1996. The disputes involved service concessions in the first two cases and a
minority interest in a mobile telephony company in the latter case. Argentina and Poland agreed
to directly negotiated settlements and Lebanon was ordered to pay damages to France Telecom.
In 2011, Vivendi Universal S.A. also had recourse to this mechanism in a dispute with Poland
involving mobile telephony. Once again, a negotiated settlement was reached.

However, some pending cases have shown how this mechanism could be a threat to States'
capacity to regulate. Two high-profile cases involve health and the environment:

- Philip Morris has initiated arbitration proceedings against Australia because of an anti-
tobacco law that imposes plain packaging for cigarettes, thus depriving Philip Morris of the
ability to use all of the attributes of its trademarks, which are protected as intellectual

property.

- Between 2009 and 2012, the Swedish company, Vattenfall, initiated two arbitration
proceedings against Germany before the ICSID tribunal, seeking damages of 1.4 billion
euros and 3.7 billion euros™ from the State for measures adopted following the decision to
phase out nuclear power.

Recommendation : Domestic courts should be the preferred means of recourse
for investor-State disputes.
International arbitration of investor-State disputes was introduced to increase international
investment flows by providing appropriate legal protection for companies investing in countries
where institutions - and courts in particular - do not present every assurance of independence,
impartiality and diligence. Yet, the European Union and the United States have effective justice
systems. This means that there is no clear need for such a mechanism to safeguard French and
European companies’ investments.

Statement by Karel de Gucht, European Trade Commissioner, 22 January 2014:
http://trade.ec.europa.eu/doclib/docs/2014/january/tradoc_152075.pdf

Statement by the French Minister for Foreign Trade Nicole Bricq, La Tribune, 30 January 2014.

The amount of damages actually awarded was much smaller on average, standing at $10.3 million. In 2012,
the largest financial award ever made was $1.77 billion granted to an American investor (Occidental
Petroleum) against Ecuador. The dispute concerned the unilateral termination of a concession contract by
the Ecuadorian government.
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Public procurement

Public procurement, digital technology and TTIP

According to the World Trade Organisation, public procurement accounts for between 15% and
20% of GDP in most countries. As is the case for private-sector procurement, public procurement
markets offer growth prospects for companies providing digital goods and services.

Establishing real mutual and reciprocal access to American and European public procurement
markets for companies is one of the objectives of TTIP announced by both parties. Non-
discriminatory and transparent access to these markets is a key issue for this trade partnership.

Issues for the European Union, and the French Digital Council’s
recommendations

Reciprocity of access to public procurement markets

Reciprocal opening up of public procurement markets to companies is a priority for the European
Union. On 15 January 2014, the European Parliament adopted a Regulation promoting reciprocal
trade in public procurement at first reading. This provision, if the Council adopts it, will enable the
European Union to restrict access to the European market for companies from third countries
whose public procurement markets are closed to European companies by rejecting any bids they
might make. Even though the European Union has the world's most open market, this instrument
will help put it back on an equal footing with its trading partners.

There is currently a major imbalance between the European Union and the United States with
regard to access to public procurement markets: 85% of European public procurement contracts
are open, de facto or de jure, to bids from American companies, whereas European companies
are allowed to bid for only 32% of public procurement contracts in the United States.

Recommendation : Institute reciprocity of access to American and European
public procurement markets.

The Buy American Actis a barrier to entry for European and foreign goods

The European Union would like to address the issue of barriers to entry to American public
procurement markets during the negotiations. More specifically, the provisions of the Buy
American Act are one of the main barriers to be removed. This federal act requires the Federal
Government to give preferential treatment to goods mined or manufactured in the United States,
such as micro-computerslg, telecommunications equipment and connected objects in the future,
for its direct purchases of supplies and construction contracts. The Buy American Act does not
concern services. On the other hand, if a service contract also covers the supply of goods, the
provisions of the Act do apply. There is no European equivalent to the Buy American Act. This
Act favours domestic manufacturers by penalising companies supplying foreign goods, and,
more particularly, European goods, as is the case for many European companies.

19 Example from Bull in 1989: https://fr.wikipedia.org/wiki/Protectionnisme#.C3.89tats-Unis
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Recommendation : Ensure that provisions are adopted to allow European
companies to supply foreign goods when bidding for procurement contracts put
out to tender by the American Federal Government.

American public procurement contracts are subject to restrictive regulations that ultimately limit
access for European companies. The Buy American Act is a “national preference" mechanism
that constitutes a barrier to the business growth of European companies and to exports of
European goods. It runs counter to the principle of reciprocal opening up of trade in goods and
services that is the basis of TTIP.

Le Small Business Act a barrier to entry for European companies

Offering small and medium-sized enterprises access to public procurement contracts is one of
the European Union’s objectives for TTIP. Small and medium-sized enterprises account for 99%
of European companies and provide 70% of the jobs in Europe’s private sector. Yet, some of the
current American legislation, such as the Small Business Act, restricts European small and
medium-sized enterprises’ access to American public procurement contracts. This federal
legislation reserves certain public procurement contracts for American small businesses. There is
no European equivalent to the Small Business Act, which constitutes a barrier to entry to public
procurement markets for European companies.

Recommendation : Extend the American mechanism that promotes access to
public procurement markets for American small businesses to European small
and medium-sized enterprises. Failing that, the European Union should reserve
the right to introduce an equivalent arrangement in favour of European small and
medium-sized enterprises (a European Union Small Business Act).

The Small Business Act is a helpful tool for promoting growth of small and medium-sized
enterprises. However, as long as this mechanism is closed to European small and medium-sized
businesses, this federal legislation will constitute an obstacle to their business development in
the United States. Therefore, the French Digital Council recommends extending this mechanism
to European small and medium-sized enterprises.
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Competition

Competition, digital technology and TTIP

It is critical for the various digital players to respect the principle of a level playing field and for
competition rules to apply to every link in the digital value chain.

Strengthening and readjusting competitive conditions between the various economic players from
the public and private sectors constitutes a crosscutting issue for TTIP. The assurance of a level
playing field for these players is a mutual objective for both parties to the agreement.

Issues and recommendations

Ensuring a level playing field for telecommunications operators

In contrast to the United States, telecommunications operators in the European Union are subject
to strict regulations, which help make the market more open and more competitive. The
oligopolistic structure of the American telecommunications market means that it is closed off to
new entrants, including European telecommunications operators.

Furthermore, capacity sales on the wholesale market in the European Union are regulated and
open to foreign companies. The European Union would like to establish reciprocal access to this
market with the United States. This is an important issue for European companies in the
corporate network market that want to develop their business in the United States.

Levelling the playing field calls for regulatory reciprocity between European and American
telecommunications operators and opening up capacity sales on the American wholesale market
to European telecommunications operators.

Recommendation : Ensure regulatory convergence that levels the playing field for
telecommunications operators.

Levelling the playing field for telecommunications operators and OTT
content providers

Inside the European Union, telecommunications operators invest in infrastructure and are subject
to a series of obligations under strict regulations, in contrast to OTT (over-the-top) content
providers that do not always contribute their full share to financing the infrastructures that they
use. Consequently, the value chain is distorted in their favour. In addition, OTT content providers
are mainly American companies, some of whom are very large intermediation platforms. This
situation is particularly advantageous for the American economy.
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Recommendation : Uphold the capacity of the United States and the European
Union to adapt regulations concerning digital players, and OTT content providers
in particular, to establish a level playing field along the entire value chain.

The United States and the European Union must retain their capacity to regulate and, where
necessary, impose new constraints on digital players, particularly OTT content providers, to
ensure a level playing field. This could include their capacity to:

i) Adapt current and future concepts of competition law to deal with specific
intermediation platform issues, such as:
> methods for demarcation of the relevant markets;

> criteria for defining dominant market positions (e.g. switching from the market share criterion
to the exclusionary power criterion, and control over visibility nodes, access or critical
information).

ii) Define specific obligations for dominant platforms that have exclusionary market power
by :

> adapting the concept of essential facilities to take into account platforms that have become
competitive bottlenecks and unavoidable for many companies;

> upholding the principle of equal access for partners that have become direct competitors of
these bottleneck platforms (availability of preferential listing arrangements and economic terms
for access);

> requiring data portability (see: focus below);
> defining the concept of interoperability and its implications;

> maintaining the option of requiring local servers in some cases (at least in the cases provided
for in Article 14 of GATS: security, personal data protection, etc.)

> maintaining the option of adjusting concentration notification thresholds.

iii) Strengthening supervision of business concentrations and requiring, for example,
behavioural and structural undertakings ;

iv) Upholding the prerogatives of the authorities with responsibility for enforcing these
rules ;

v) Focus on data portability :

The point is to ensure that personal data are less systematically moved out of the country and
that they can be returned easily if they have already been moved. The point is also to ensure that
users and players do not suffer the consequences of conflicts between APIs and competing
platforms.

Portability is the key in this case, even though it is not the only solution (interoperability,
clarification of the legal status of personal data, taxation, etc.) If there are no precise criteria
defining portability, it will be very easy to circumvent this obligation.

The fundamental requirements for portability seem to be :

> Providing data in open standard and machine-readable formats. (i.e.: JSON or CSV rather
than PDF) ;

> Accessibility via a web interface AND an API ;
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> Data must be complete with no “premium” options for a price (i.e.: data must be provided
100% free of charge) ;

> A “delta” mode must be available (i.e. providing only the data that have changed since the last
export).

If these four requirements are not met, then the cost for the user of switching to another service
is too high and the user will be locked in. On the other hand, if all four requirements are met, new
services can develop and gradually attract data away from the mainstream services.
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Data

Data, digital technology and TTIP

Data are a critical issue for the digital economy and competitiveness. Certain segments of the
digital economy are based primarily on collecting, storing, processing and transferring data, such
as cloud computing, big data (processing large volumes of data) and connected objects. These
new commercial uses of data, and the broad scope of their operations (targeting advertising,
etc.), make the current data regulation models pointless. Data circulation rules are of key
importance for economic players (e-commerce, banking services, health services, etc.)
since their business models and markets depend on them.

Even though the issue of data is not mentioned in the European negotiating mandate for TTIP,
the United States is pushing for freer movement of data between companies inside the European
Union and the United States (“cross-border data flows”). Liberalising data flows will require lifting
regulatory barriers. Such barriers are mainly to be found in Europe's controls and restrictions on
the transmission of personal data to third countries. Differences between legislation in the
European Union and in the United States mean that companies incur adaptation costs that
hamper trade flows between the two parties.

Recent free-trade agreements signed by the European Union and the United States include
sections on electronic commerce that contain provisions dealing with the free movement of data.
For example, the agreement between the United States and South Korea contains a chapter on
e-commerce that stipulates that the two States “shall endeavour to refrain from imposing or
maintaining unnecessary barriers to electronic information flows across borders®”. This chapter
does not mention protection of personal data, unlike the chapters negotiated by the European
Union.

Issues for the European Union, and the French Digital Council’s
recommendations

Data flows raise concerns that extend beyond the digital sphere

Any choices regarding data processing that are incorporated into the specific provisions of the
TTIP treaty will have a lasting impact on the digital industry and, more generally, on the American
and European economies. Introducing the principle of free movement of data between the United
States and the European Union could prevent the EU from restricting such movements to protect
its industrial interests, as well as to protect its non-economic interests (privacy, public safety, etc.)

Data are not ordinary commodities and they can be dealt with only in terms of their free
movement for commercial purposes.

The very notion of data can refer to very different types of data that raise a variety of concerns.
Some data lead to threats regarding the protection of individual privacy, in the healthcare sector,
and to public safety. Furthermore, the distinction between personal data and commercial data
has limitations with regard to protection of individual privacy. What could be considered
commercial data at first, such as information about a household's energy consumption, may
provide information about the private life of the household (how many people live in the
household, their personal activities, etc.) if the data are recorded and analysed minute by minute,
or even second by second.

% Article 15.9 Chapter 15 “Electronic Commerce” of the United States-South Korea Free Trade Agreement
(KORUS FTA) of 30 June 2007.
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Consequently, the European Union takes a very vigilant approach to freer
data flows and has always refused to negotiate on issues relating to data
protection as part of trade agreements

The 1995 Directive on personal data (95/46/EC) defines the current legal framework for data
protection in the European Union. The Directive stipulates that data cannot be transferred to a
third country, unless that country provides an “adequate level of protection” for the data. The
adequacy of the level of protection provided by a third party may be assessed by the Member
States or by the European Commission.

- The Commission has already acknowledged that the following countries and entities provide
an adequate level of protection: Andorra, Argentina, Australia, Canada, Switzerland and
Israel.

- As for the United States, an original arrangement was made in 2000 to allow American
companies to transfer data out of the European Union. This “Safe Harbor” arrangement is
a set of principles defined by the United States Department of Commerce that
incorporates the principles from the European Directive. American companies and
entities can opt into this programme. The American system for protecting personal data
relies more on private-sector self-regulation. Companies that opt into the programme are
presumed to offer an “adequate level of protection”. More than one thousand American
companies have signed the agreement, including Microsoft, General Motors, Amazon.com,
Hewlett-Packard and Facebook.

On 25 January 2012, the European Commission put forward a proposal to reform
European legislation dealing with personal data with a new Regulation and a Directive.
The purpose is to provide better protection of individuals’ rights over their personal data and to
harmonise the applicable regulations at the European level. This proposed reform is now being
discussed by the Council and the European Parliament. The European Parliament took a vote at
the first reading of the proposed package in March 2014. Since the Council has not yet made any
pronouncements about the package, it cannot be adopted definitively before the next European
elections. In its Conclusions of 24 and 25 October 2013, the European Council stated that the
package should be adopted by 2015.

Finally, revelations of massive surveillance of European citizens by the United States triggered a
crisis of confidence within the European Union®* that is not favourable for a smooth transition to
freer movement of data. The Snowden affair has highlighted the need to strengthen the
protection of European data. But, freer movement of data would not be a step in that direction.

As stated in Article XIV of the General Agreement on Trade in Services (“GATS”)
appended to the agreement establishing the WTO, measures liberalising the movement of
data must be backed up by provisions that allow for restrictions to protect individual
privacy and public safety. These provisions will enable the European Union to adopt the
laws and regulations aimed at achieving these objectives.

2 http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+COMPARL+PE

526.085+02+DOC+PDF+V0//FR&language=FR
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Recommendations :

Focus at first on drafting a European framework for the free movement of data
that provides for effective protection for personal data.

Maintain the European Union's capacity to enact data regulation legislation.

If the principle of free “cross-border data flows” is adopted, stipulate
exceptions to the free movement of data that are equivalent to the provisions
of Article XIV of GATS and exemptions for sensitive data relating to health,
cybersecurity and finance.
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Regulatory convergence

Regulatory convergence, digital technology and TTIP

Removing non-tariff barriers through regulatory convergence is likely to boost trade in digital goods and
services by making flows between the different parties more fluid and more transparent.

Differences in standards are barriers to the interoperability of products. They hinder trade by
fragmenting markets and favouring the emergence of monopolies. Nevertheless, regulatory
convergence may take place in different ways that might be more or less favourable to the
European Union and to the United States:

- First of all, regulatory convergence may be achieved through mutual recognition of
the standards in force in the European Union and in the United States. A distinguishing
characteristic of the digital industry is its reliance on standards or technical specifications
promoted by forums and consortiums (i.e. private-sector regulatory bodies), which play a
major role in the digital market. Mutual recognition of American and European digital
standards, which are adopted according to the prevailing requirements in their respective
markets, will lead to de facto recognition of compliance on both markets.

- Regulatory convergence may also be achieved by harmonising European and
American regulations. In most cases, this means choosing the standard of one party or the
other, after weighing up the different levels of regulatory requirements in a given field.

Regulatory convergence is a mutual objective for both parties because of its major
consequences for the various digital sectors (electronic commerce, telecommunications
services, etc.) Such convergence is also likely to shape the growth of new digital markets, such
as the market for connected objects. The issues raised by such convergence involve much more
than just the digital sphere; they also concern the protection of personal data, intellectual
property, etc.

Issues for the European Union, and the French Digital Council’s
recommendations

Regulatory convergence within the European Union

In many areas related to the digital sphere, the European Union lacks a common strategy and
regulations or it is still in the process of developing them. Such is the case for the free movement
of data, for example. For many European economic players, the priority is to achieve
harmonisation and convergence of European regulations. These players see the potential for
growth of European e-commerce and want to ensure a level playing field within Europe.

In the current negotiations, divisions between European countries and the lack of internal
convergence put the European Union at a disadvantage when faced with the strong regulatory
unity of the United States.

Recommendation : Focus on regulatory convergence within the European Union
to strengthen the market and to be able to negotiate a transatlantic partnership
from a position that is more favourable to our interests .
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Regulatory convergence with regard to standards

American players in the digital market enjoy a dominant position and a large say in forums and
consortiums. Consequently, they have very strong influence over the standards applied. Furthermore,
most of these forums and consortiums are incorporated under American law (e.g. OASIS, IEEE). These
players are also represented in European industry bodies and standards organisations.

The diverse range of European standards weakens the influence of the European Union in the face of
the common standards that American players manage to adopt. Europe has more influence in regional
and international standards bodies (e.g. ISO, CEI). These transparent and consensus-based bodies are
more favourable for Europe, despite the links to private-sector standard-setting bodies.The risk incurred
in regulatory convergence is an aggressive move by the United States to impose technical standards
promoted by American manufacturers, rather than harmonising standards, on the grounds that the
market already applies American standards.

Recommendations :

- Strengthen cooperation between European and American standards
organisations ;
- Focus on harmonisation of regulations through stronger international
standards bodies rather than mutual recognition ;
- However, if the negotiations result in some mutual recognition, we
recommend the following requirements :
case-by-case and strictly supervised mutual recognition ;

recognition of compliance assessment processes ;
improving the level of standards (no levelling down)

The weak position of the European Union in the digital market means that its interests would best
be served by the adoption of international standards through international bodies, even if that
involves adopting the standards produced by consortiums. On the other hand, relying on mutual
recognition would consolidate the dominant position of American players to the detriment of
European innovation and know-how.

Regulatory convergence in sensitive areas

The European Union’s interest lies in making a push to establish common regulations, or at least
to maintain the possibility of adopting future legislation regarding certain critical issues for the
digital economy. Intense discussions are under way on such issues as the location of servers of
companies that use and process data from the European Union or the supervision of digital
platforms. These discussions could conclude that these matters require legislation.

Recommendation : Maintain the option to adopt legislation on critical issues
relating to the digital economy.
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Regulatory convergence with regard to working visas

Legal restrictions on the movement of people between the United States and the European
Union constitute a major non-tariff barrier to companies' business development. Many European
companies, especially SMEs and start-ups that wish to develop their business in the United
States, are confronted with problems obtaining temporary working visas for their employees.
Facilitating the visa process would boost the mobility of American and European players and,
consequently, enhance their economic cooperation.

Recommendation : Facilitate the temporary working visa process in order to ease
the mobility and cooperation of American and European players as part of their
business development.
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e-Commerce

Electronic commerce, digital technology and TTIP

The “electronic commerce” chapters of trade agreements between the European Union and the
United States have been fairly underdeveloped up until now. However, the European Union and
the United States have recently published ten trade-related information and communications
technology principles®.

The principles includes principles related to the following subjects :

- That governments must not prevent suppliers or consumers of services from other
countries from transferring electronic information, including cross-border transfers, or
from gaining access to information that they have stored in another country (cross-border
information flows) ;

- Nor must governments require ICT services suppliers to use local infrastructures or to
set up alocal company or branch to provide services.

It should be noted that these trade-related principles, which incorporate many American
demands, are non-binding, unlike other instruments such as the WTO’s General Agreement on
Trade in Services (GATS). In contrast, the e-commerce chapter of TTIP will set out legally
binding obligations. Therefore, the incorporation of some or all of these trade-related principles
must be carried out with due consideration for French and European interests. This means
including the necessary exemptions to certain provisions.

The joint questions identified in the e-commerce chapter by the European Union and the United
States include:

- The ban on customs duties on electronic deliveries®;
- Recognition of electronic signature certificates ;
- Consumer protection ;

- Digital contracts.

The European Union would also like to address the treatment of unsolicited e-mail (spam) and
the facilitation of cross-border certification services.

The United States has been particularly aggressive about freer cross-border data flows?* (see
“Data”), a ban on requirements about having local infrastructure®, and non-discriminatory

2 http://www.ustr.gov/iwebfm send/2780; http://europa.eu/rapid/press-release IP-11-402 en.htm

% The WTO has already adopted this ban and it was included in the agreement between the European
Union and South Korea. The ban on customs duties concerns only electronic deliveries; merchandise
shipped to fill an order made through a foreign website is subject to customs duties above a certain
threshold (€150 in the EU; $800 in the United States). Postal companies would like to see these thresholds
harmonised under TTIP.

24 By upholding the exemption for adopting or enforcing any measures necessary to ensure compliance with
laws on protecting individual privacy.
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treatment of digital products. Furthermore, it could be noted that the United States proposed an
article in the Trans-Pacific Partnership treaty on the notion of “software security code”*®.

Issues for the European Union, and the French Digital Council’s
recommendations

Dynamic e-commerce and consumer protection

France's e-commerce market is the sixth largest in the world, worth 50 billion euros in 2013.
Growth of this sector stood at 13.5% in 2013°’. Some 56% of France's e-commerce players are
already doing business on international markets. However, complete elimination of trade barriers
between the European Union and the United States would not be in France’s best interests. It
could lead to a strengthening of the American e-commerce players that already dominate the
European market, whereas the priority for French e-commerce players is to target this same
market, which has huge growth potential. The European e-commerce market is the largest in the
world, with 230 million online buyers and more than 550,000 merchant sites. The dynamic growth
of the market is backed up by highly advanced European regulatory harmonisation concerning e-
commerce and consumer protection. This has been achieved by means of the Electronic
Comrzr;erce Directive of 8 June 2000% and the Consumer Protection Directive of 25 October
20117,

Recommendation : Lobby for the adoption of a European Regulation on consumer
protection for e-commerce customers.

The European Union recently harmonised and modernised its legislation protecting European
consumers in distance selling and e-commerce. The new Regulation, which was transposed into
French law in February 2014 by the Consumer Act®, reinforces consumers' rights by adapting
them to the rapid growth of new commercial practices relating to e-commerce in recent years.
The effectiveness of this consumer protection should be safeguarded as e-commerce between
the European Union and the United States is liberalised further.

% By upholding the option of requiring local infrastructure for security reasons, for the protection of
individual privacy (Article XIV of GATS) or for prudential reasons (prudential exemption).

% Australia, Singapore, Malaysia and Vietnam have reservations about this proposal.
" FEVAD survey: http://www.fevad.com/uploads/files/Publications/Chiffres_Cles 2013%281%29.pdf

Z'http:/www.fevad.com/espace-presse/the-state-of-e-commerce-in-france-online-sales-passed-the-e50-
billion-mark-in-2013#topContent

%8 Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal
aspects of information society services, in particular electronic commerce, in the Internal Market:
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32000L0031&from=FR

% Directive 2011/83/EU of the European Parliament and of the Council of 25 October 2011 on consumer
rights, amending Council Directive 93/13/EEC and Directive 1999/44/EC of the European Parliament and of
the Council and repealing Council Directive 85/577/EEC and Directive 97/7/EC of the European Parliament
and of the Council: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2011:304:0064:0088:FR:PDF.

%0 hitp:/www.assemblee-nationale.fr/14/dossiers/projet_de loi consommation.asp
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The concept of “digital products” may be a new attempt to include cultural
content in the TTIP

The United States is calling for the introduction of a “non-discrimination” principle for "digital
products”. This is a new notion in terms of trade relations between the European Union and the
United States, but it covers audiovisual products according to the Free Trade Agreement
between the United States and South Korea®. Therefore, the introduction of this notion could
enable the United States to challenge the discriminatory policies of the European Union in the
audiovisual sector insofar as they apply to the digital sector. An absolute must that is non-
negotiable for the French government in these talks is upholding these policies, particularly in the
digital sector, by excluding the audiovisual sector from the scope of the agreement.

Recommendation : Reject any introduction of the notion of “digital products”
under TTIP.

31 Articles 15.3 and 15.9 of the United States-South Korea FTA of 30 June 2007: http://www.ustr.gov/about-
us/press-office/fact-sheets/2009/april/summary-us-korea-fta
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Volet numérique du projet de Partenariat Transatlantique
de Commerce et d'lnvestissement

Cybersecurity

Cybersecurity, digital technology and TTIP

Cybersecurity is a key component of customer confidence in e-commerce, but, most importantly,
it is a critical issue for governments and citizens when it comes to protecting the information
systems used by at-risk infrastructures and/or preventing cyber attacks that may disrupt the
movement of information or allow intruders direct control of networks (risk of outages, etc.)
serving such vital sectors as nuclear power, hospitals, banks, telecommunications, etc. These
systems face various threats, including espionage, intrusion, destabilisation, sabotage, etc.

The current development of connected objects, such as smart grids, relies on the observable
nature of networks and more communication between them. Smart grids use a distribution
system that can be observed and controlled from any point in the network. The grid
communicates through secure interfaces with the various players in the electrical system:
electricity providers and demand-side management operators32 who could become the Internet
giants of tomorrow. This entails greater exposure to cyber-attacks aimed at disrupting the flow of
information, or malicious action (such as attacks that shut off power to an area or to a
transformer station).

The European Union and the United States are both calling for a joint approach to cybersecurity
so that the measures taken do not become a means of erecting trade barriers. The Snowden
affair weakens the United States’ position on the subject of cybersecurity in these trade
negotiations. The affair highlighted the need to enhance the security of European systems. Such
a position does not point to the inclusion of cybersecurity in a free trade agreement.

Issues for the European Union, and the French Digital Council’s
recommendations

Cybersecurity is a sovereignty issue

Protection of information systems calls for confidence in their components. A combination of two
elements is required to create such confidence:

> access to all of the technology in order to observe it ;
> confidence in the person supplying the technology.

We need to have European and national industries to ensure that these two components can be
obtained. But free competition on this segment risks depriving us of these industries because of
the European Union’s weak position in digital matters. Technological dependency on foreign
players for cybersecurity could undermine the sovereignty of France and the European Union.

Recommendation : Exclude cybersecurity from the TTIP.

%2 Demand reduction is a new market in France. It involves reducing customers’ consumption by switching
off their electrical appliances and equipment. Nest, which was taken over by Google, deals in remote control
of household appliances. It is a typical player in the demand reduction market.
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Appendix 1 — Explanatory note on negotiation of the Transatlantic Trade and
Investment Partnership

1. NEGOTIATING PROCEDURES FOR FRANCE AND THE EUROPEAN UNION

Trade policy falls exclusively within the sphere of the European Union according to Article 3 of
the Treaty on the Functioning of the European Union.*

A. EU PROCEDURE

The European Council and the European Commission are at the top of the hierarchy in
negotiations with non-member countries. The European Parliament is included in such
negotiations, and any trade agreement must ultimately be submitted for its approval.34

The European Commission is responsible for establishing and managing trade policy and makes
recommendations to the Council of the European Union. The Council decides by itself (i.e.
without European Parliament consent) to authorise the European Commission to open
negotiations and establishes its negotiating mandate. It may subsequently send directives to the
Commission.

Launch of negotiations

On 14 June 2013 the Council of Member State Trade Ministers adopted the European
Commission’s negotiating mandate for the Transatlantic Trade and Investment Partnership.35
Negotiations were launched officially on 17 June 2013 at the G8 summit.*®

- The Council and the European Commission voted to open these negotiations37 on the basis
of impact studies showing that a free-trade agreement between the European Union and the
United States could add 0.5% to the EU’s annual economic output.38

- The launch of these negotiations to adopt a comprehensive free-trade agreement was

3 Article 3: “1. The Union shall have exclusive competence in the following areas: [...] €) common
commercial policy. 2. The Union shall also have exclusive competence for the conclusion of an international
agreement when its conclusion is provided for in a legislative act of the Union or is necessary to enable the
Union to exercise its internal competence, or in so far as its conclusion may affect common rules or alter
their scope.’

34 hitp:/lwww.rpfrance.eu/Le-Comite-de-Politique-Commerciale

Shttp:/ue.eu.int/homepage/showfocus?focusName=council-gives-the-green-light-to-launch-free-trade-talks-
with-the-united-states&lang=en

% Statement by José Manuel Barroso, President of the European Commission with United States President
Barack Obama, President of the European Council Herman Van Rompuy and UK Prime Minister David
Cameron: http://europa.eu/rapid/press-release SPEECH-13-544 en.htm

87 Joint statement from United States President Barack Obama, President of the European Council Herman
Van Rompuy and President of the European Commission José Manuel Barroso announcing the launch of
negotiations: http://europa.eu/rapid/press-release MEMO-13-94 en.htm:; http://europa.eu/rapid/press-
release MEMO-13-95 en.htm and
https://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/ec/135324.pdf

38http://www.europarl.europa.eu/ReqDalta/etudes/note/ioin/2013/507504/|POL-
JOIN NT%282013%29507504 EN.pdf
http://trade.ec.europa.eu/doclib/docs/2013/march/tradoc_150737.pdf
http://trade.ec.europa.eu/doclib/docs/2009/december/tradoc_145613.pdf
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recommended in particular by the High Level Working Group on Jobs and Growth®

established in November 2011 at an EU-US summit in Washington DC in connection with
the Transatlantic Economic Council.

- The Trade Policy Committee was designated by the Council to assist the European
Commission in these transatlantic negotiations. Once a month the Committee convenes
Member State directors-general responsible for trade to discuss the approach suggested by
the Commission and, if necessary, to decide on certain points. The Committee also
convenes the deputies of these directors-general weekly.

The European Parliament’s role

The European Commission reports regularly to the European Parliament on progress of
negotiations. The European Parliament’s Committee on International Trade (INTA) is
responsible for matters relating to the establishment and implementation of the European
Union’s common commercial policy.40 As such, it has supervisory power over the European
Commission. In addition, the Chair of INTA is regularly invited to discussions with the Council’s
Trade Policy Committee.

INTA has an important role :

- It scrutinises trade agreements negotiated by the Commission and recommends whether or
not they should be approved by the European Parliament.

- INTA’s work is submitted to members of the European Parliament for official approval at
plenary sessions. Non-legislative resolutions passed by the European Parliament, on a
proposal by INTA where appropriate, are not binding.

Three TTIP-related resolutions passed:

1) A resolution calling for transatlantic partnership negotiations to be launched in the first half of
2013,* on the basis of an INTA report;*?

2) A resolution for opening of transatlantic negotiations, tabled on INTA'’s initiative*® ;

3 A resolution subsequent to the PRISM revelations, aimed at ensuring that EU data protection
standards would not be undermined as a result of the transatlantic partnership and refusing to
defer negotiations despite the diplomatic scandal.**.

Once negotiations are completed, the trade agreement upon which the parties have
agreed will be submitted for approval by the European Parliament and by the Council,
which will use qualified-majority voting.

3 http://trade.ec.europa.eu/doclib/docs/2013/february/tradoc_150519.pdf
a0 http://www.rpfrance.eu/La-Commission-du-commerce.html

“! http://lwww.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+TA+P7-TA-2012-
0388+0+DOC+XML+VO//EN

42 http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//[EP//TEXT+REPORT+A7-2012-
0321+0+DOC+XML+VO//EN
Bhttp:/mww.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//ITEXT+TA+P7-TA-2013-
0227+0+DOC+XML+VO//FR

* http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//TEXT+MOTION+P7-RC-2013-
0336+0+DOC+XML+VO//EN
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EU representatives

Karel De Gucht

Vital Moreira

EU lead negotiators (European Commission)®

Ignacio Garcia Bercero
Director, DG Trade
Colin Brown

Deputy Head, Legal Aspects of Trade
Policy Unit

WTO, Legal Affairs and Trade in
Goods Directorate

DG Trade

Marco Dueerkop
Deputy Head, Services Unit

Services and Investment, Intellectual
Property and Public Procurement
Directorate

DG Trade
Pedro Velasco Martins

Deputy Head, Intellectual Property and
Public Procurement Unit

Services and Investment, Intellectual
Property and Public Procurement
Directorate

DG Trade

Anders Jessen

Head, Intellectual Property and Public
Procurement Unit

Services and Investment, Intellectual
Property and Public Procurement
Directorate

DG Trade
Denis Redonnet
Head, Trade Strategy Unit

Trade Strategy and Analysis, Market
Access Directorate

45 Complete list of EU negotiators: http:/trade.ec.europa.eu/doclib/docs/2013/july/tradoc_151668.pdf

44


http://trade.ec.europa.eu/doclib/docs/2013/july/tradoc_151668.pdf

Strengthening EU’s negotiation strategy to make TTIP a sustainable

blueprint for the digital economy and society
-

DG Trade

Machinery and electronics negotiator Birgit Weigel

Deputy Head, Engineering Industries
Unit
Resources-Based, Manufacturing and

Consumer Goods Industries
Directorate

DG Enterprise and Industry
Technical barriers to trade negotiator Paul de Lusignan

Head, Tariff and Non-Tariff
Negotiations, Rules of Origin Unit

WTO, Legal Affairs and Trade in
Goods Directorate

DG Trade

Transparency and consultation

The European Commission has stepped up dialogue and transparency with civil society and EU
stakeholders on progress of negotiations. This work includes:

- Establishment of a dialogue with civil society after each round of negotiations;46
- A consultation on investor-state dispute settlement provisions.*’

The TTIP Advisory Group is an informal interim group consisting of 14 non-remunerated outside
experts representing a range of interests. This Advisory Group was set up by the European
Commission on 24 January 2014.*® The group’s first official meeting took place on 25 February
2014 in the presence of the European Union’s Chief Negotiator, Ignacio Garcia Bercero.

B. FRENCH PROCEDURE

An interministerial procedure

The Ministry for Foreign Trade is responsible for preparing and implementing government
policy on foreign trade. This includes managing bilateral economic and trade relations in liaison
with the Ministry for the Economy and Finance. In this capacity it is involved in preparing and
conducting international economic and trade negotiations, including those relating to the
transatlantic partnership.

The Directorate General of the Treasury represents France in the Trade Policy Committee,
the body in which the European Commission reports to Member States on progress of
negotiations. It is the Directorate General of the Treasury that is responsible for communicating
the French position to EU institutions.

A weekly briefing to prepare for the Trade Policy Committee is held at the General
Secretariat for European Affairs, at which the various ministries make their positions known.
Differences are settled by the Prime Minister's Cabinet, since the head of the General Secretariat
for European Affairs is European Affairs Advisor to the head of government. Once approved,

“5 See report on dialogue dated 10 January 2014
" http://trade.ec.europa.eu/doclib/press/index.cfm?id=1015

“8 List of 14 experts belonging to the Advisory Group: http://europa.eu/rapid/press-release_IP-14-79_en.htm
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instructions serving as the basis for the negotiations are sent to France’s permanent delegation
in Brussels and implemented by the Directorate General of the Treasury.

Ongoing consultation from the outset of negotiations :

In the first half of 2013 the Ministry for Trade launched a public consultation on the proposed
free-trade agreement.49 This consultation found that the majority of French businesses supported
the proposaI.SO.

Key French figures in charge of negotiations

France’s representative to the EU
Foreign  Affairs Council (Common
Commercial Policy)

France’s full member of the EU Trade
Policy Committee

Nicole Bricq, Minister for Foreign Trade

Etienne Oudot de Dainville, Head of
Division

General Directorate of the Treasury

Multilateral Affairs, Trade and
Development Policies Department

Trade Policy and Investment Division

France’s alternate member of the EU Aymeric Pontvianne, Head of Bureau

Trade Policy Committee General Directorate of the Treasury

Multilateral Affairs, Trade and
Development Policies Department

Trade Policy and Investment Division

Trade Policy, WTO and EU Trade
Agreements Bureau

2. NEGOTIATING PROCEDURE FOR THE UNITED STATES

Trade negotiations are coordinated by the Office of the United States Trade
Representative (USTR), which reports directly to the White House.

To establish negotiation objectives, USTR consults other government agencies on trade policy
matters by means of a three-tier structure™ :

- The Trade Policy Staff Committee (TPSC) comprises over 90 subcommittees and is the
primary consultation body, with representation at the senior civil service level. The
subcommittees work in specialised areas and set up task forces on particular issues;

- The Trade Policy Review Group (TPRG) consists of 21 members from various Federal
agencies and offices and takes up issues upon which no agreement has been reached in the
TPSC;

9 hitp://proxy-pubminefi.diffusion.finances.gouv.fr/pub/document/18/14109.pdf

%0 hitp://proxy-pubminefi.diffusion.finances.gouv.fr/pub/document/18/14598.pdf#page=3
51

Member agencies of the TPSC and TPRG: http://www.ustr.gov/about-us/executive-branch-agencies-
trade-policy-staff-committee-and-trade-policy-review-group
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- The National Economic Council (NEC), chaired by the President and reporting directly to
the White House, consists of senior civil servants and advises the President on final
positions, particularly for controversial issues.

Renewal of fast-track procedure

Once negotiations are completed, the trade agreement must be submitted to Congress for
approval. In this connection, the President of the United States can obtain authority from
Congress to negotiate trade agreements without Congress being able subsequently to amend or
obstruct them. Congress is nevertheless consulted with a final vote.

This option, known as trade promotion authority (TPA) — or fast-track negotiating authority —
makes trade negotiations conducted by the United States more predictable, since this is an
overall authority given to the President. The fast-track negotiating authority establishes the
United States’ remit, objectives and priorities for international trade negotiations, lays down
consulting requirements for the US President during the negotiation process and sets a deadline
for Congress to consider trade agreements. First adopted in 1974, this procedure was last
renewed in 2002 and expired in January 2007.

The current US Administration, led by President Barack Obama, wishes Congress to
renew TPA so as to expedite adoption of the TTIP. The Democrat majority in the Senate,
led by Senator Harry Reid, has so far refused such renewal.

US representatives and negotiators™

United States Trade Representative Michael Froman
Senior Trade Representative to the Elena Bryan
EU

Chief negotiator Dan Mullaney
Competition negotiator Mary Ryckman
Electronic commerce and Robb Tanner
telecommunications negotiator

Intellectual property rights George York
negotiator

Investment negotiator Jai Motwane

US ambitions

On 11 March 2014 USTR published the US objectives for the TTIP.>® These objectives are
presented as the result of a consultation process launched in March 2013 with relevant domestic
stakeholders.

With respect to electronic commerce and information and communication technology
services, the stated ambitions are clear :

52 hitp://www.ustr.gov/sites/default/files/lead%20negotiators%20list% 20T TIP.pdf

S3http:/www. ustr.gov/about-us/press-office/press-releases/2014/March/US-Objectives-US-Benefits-In-the-
TTIP-a-Detailed-View
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The United States seeks ‘to develop appropriate provisions to facilitate the use of electronic
commerce to support goods and services trade, including through commitments not to
impose customs duties on digital products or unjustifiably discriminate among products
delivered electronically’;

The United States seeks to include in the TTIP ‘provisions that facilitate the movement of
cross-border data flows’.

In the field of goods and services, reference is made to liberalisation of ‘digital products’
(films, music, video games) in the transatlantic marketplace, including no customs duties or other
barriers to entry (such as quotas), based on the principle of non-discrimination. Here the US
position is clear: cultural products in digital form should not be disadvantaged just because they
are delivered over the Internet instead of by CD or DVD.

As regards free movement of cross-border data flows, the US position is based on the fact
that free flows are a critical component of the business model for service and manufacturing
companies and are key to their global competitiveness.

3. KEY DATES IN TTIP NEGOTIATION

Launching of negotiation

28 November 2011: EU-US summit in Washington DC in connection with the Transatlantic
Economic Council and establishment of a High Level Working Group on Jobs and Growth
co-chaired by the US Trade Representative, Ron Kirk, and the EU Commissioner for Trade,
Karel De Gucht.

18 and 19 October 2012: At the European Council, EU leaders committed to ‘working
towards the goal of Iaunching in 2013 of negotiations on a comprehensive transatlantic trade
and investment agreement’.5

30 January 2013: Nationwide consultation launched by Ministry for Foreign Trade on
proposed EU-US free-trade agreement.

8 February 2013: The European Council voted for a comprehensive trade agreement
between the European Union and the United States.

11 February 2013: Publication of Working Group’s final report recommending introduction of
a comprehensive free-trade agreement between the European Union and the United States.

13 February 2013: Joint statement from United States President Barack Obama, President
of the European Council Herman Van Rompuy and President of the European Commission
José Manuel Barroso announcing the launch of transatlantic negotiations.

23 May 2013: Resolution of European Parliament on negotiations for a trade and investment
agreement between the European Union and the United States.

% http://www.consilium.europa.eu/uedocs/cms_Data/docs/pressdata/en/ec/133004.pdf
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- 14 June 2013: Adoption by the Council of the European Union of the European
Commission’s mandate for negotiating the future trade and investment partnership with the
United States. France obtained exclusion of audiovisual services from this mandate.

Other key dates
- 9 January 2014: Debate in the French Senate on TTIP negotiations

- 21 January 2014: Announcement of opening of a public consultation, planned for March
2014, on investor-to-state dispute settlement

- 11 February 2014: Hearing by the European Parliament’s Legal Affairs Committee (JURI) on
‘Regulatory coherence and the implementation of EU law in the context of the Transatlanic
Trade and Investment Partnership’

- 17 February 2014: Meeting between Karel De Gucht and Michael Froman

- 11 March 2014: Publication of US digital economy objectives by US Department of
Commerce.

Past negotiating rounds

- 10-14 March 2014: Fourth round of negotiations in Brussels

- 16-21 December 2013: Third round of negotiations in Washington
- 11-15 November 2013: Second round of negotiations in Brussels
- 7-12 July 2013: First round of negotiations in Washington
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Appendix 2 - Referral from Minister

E‘#!

Likersf + Egaiiné + Fratereitf
REPUBLIGUE FRANCAISE

Paris, le 2 5 JUIL, 2013

Monsicur le Président,

A |'heure ol |"Union Européenne et les Etats-Unis s"engagent dans la négociation
d’un partenariat transatlantique qui marquera durablement le eommerce inlemational,
il est important gue le Gouvernement puisse disposer de votre avis sur 'impact de ce
partenariat dans le domaine du numérique ot la France dispose de nombreux atouts,

51 la protection des données personnelles est exclue du mandat, une partic importante
de ce parlenarial porlera sur la convergence réglementaire (harmonisation ou
rapprochement des législations, reconnaissance mutuelle des normes...) qui concerne
directement le secteur du numérique, Si elle est conduite de maniére ambiticuse, elle
peut permettre &4 nos entreprises — el notamment aux PME- d'aceroitre leurs parts de
marché aux Etats-Unis. En revanche, un alignement des normes sur les standards
américaing pourrait remetire en cause la neutralité des plateformes et la compétitivité
de nos entreprises.

C’est pourquoi, conformément aux dispositions du déeret du 13 décembre 2012, je
souhaite que vous me [assiez part, en tant que de besoin, de vos recommandations
tout au long de la négociation gui débute. Le prochain round de négociation se
tiendra en octobre et portera sur la feville de route proposée par la Commission dont
vous trouverez le volel numérique en annexe.

Par ailleurs, je wvous invite & participer au comité de suivi du partenariat
transatlantique que je mets en place,

Je vous prie de croire, Monsicur le Président, & 'assurance de ma meilleure
considération.

gy

Nicole BRICQ

Monsieur Benoit THIEULIN —

Président du Conseil national du numérique
Bercy international — 14 place des Vins-de-France

75573 Paris cedex 12

i

MINISTERE DU COMMERCE
EXTERIEUR

138 rue da Bercy - Talédoo 159 - 75672 Pars cedex 12

51



Strengthening EU’s negotiation strategy to make TTIP a sustainable

blueprint for the digital economy and society

Appendix 3 - List of interviewees

Stéphane ALISSE, Managing Director, Technology and Services Practice for North America, Ubifrance
Benjamin ANDRE, CEO & Co-Fondateur, Cozycloud

Elisabeth BARGES, Public Policy Manager Innovation, GOOGLE France

Anton’Maria BATTESTI, Public Policy Manager, Affaires Publiques, Facebook France

Pierre BELLANGER, fondateur et PDG de la radio Skyrock

Francois BLANC, Directeur de Projet — Relations aux acteurs du systeme électrique (Utilities and
Market Stakeholder Relation), ErDF

Nathalie BRAT, chef du pbéle numérique a la direction des entreprises et de I'environnement
international, Ministere des Affaires étrangéres

Jérdbme BROUILLET, Adjoint au chef de bureau politique commerciale, Porte-parole au comité politique
commerciale « services », Bureau Politique commerciale, OMC et accords commerciaux de I'UE —
Multicom 1, Direction générale du Trésor

Christian BUCHEL, Directeur Général Adjoint, Appui Pilotage et relations aux énergéticiens, Vice-
Président de I'association des distributeurs européens EDSO for smart grids, ErDF

Ludovic BUTEL, adjoint au chef de bureau, Bureau Politique commerciale, OMC et accords
commerciaux de 'UE — Multicom 1, Direction générale du Trésor

Frangois COMET, Adjoint au directeur de la réglementation groupe, Orange
Alain COSTES, Directeur, AFNOR NORMALISATION

Jean-Marie DANJOU, Directeur Général Délégué au Colléege Mobile, Fédération Francaise des
Télécoms

Christian DAVIOT, Chargé de mission stratégie, Autorité Nationale de la sécurité des systémes
d’'information

Olivier DE BAILLENZX, Directeur des relations institutionnelles, ILIAD FREE

Marc DELANDRE, Directeur Services — Direction Stratégie et Grands Projets, Secrétaire général de
I'Alliance G3-PLC1, ErDF

Francis DONNAT, Senior Policy Counsel, Head of Policy France, GOOGLE France

Mélanie DULONG DE ROSNAY, Visiting Fellow at London School of Economics and Permanent
Researcher at CNRS, CREATIVE COMMONS FRANCE

Joris DUMAZER, secteur JUR, propriété intellectuelle, Secrétariat général des affaires européennes
Remi FERRAND, Chargé de la commission internationale, SYNTEC NUMERIQUE

Clara GAYMARD, Présidente et CEO de General Electrics France, Présidente de 'American Chamber
of Commerce, Membre de la Mission Marque France
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Edouard GEFFRAY, Secrétaire général, Commission Nationale Informatiques et Libertés

Sybil de GEOFFROY, Directrice du département nouvelles technologies - Direction stratégique et du
développement, SNCF

Florent GOURLAY, Chargé de mission OMC — Europe et Partenariats internationaux, Direction
générale de la compétitivité, de I'industrie et des services

Philippe HUBERDEAU, Sous-directeur de I'’économie internationale, Ministére des Affaires étrangéres

Marc JAMET, Adjoint au chef du secteur ITEC, Télécommunications, société de [linformation,
recherche, espace et postes, Secrétariat général des affaires européennes

Isabelle JEGOUZO, Secrétaire générale adjointe, magistrate (JAI, protection des données
personnelles), Secrétariat général des affaires européennes

Aurélie LAPIDUS, Conseillere auprés du Secrétaire Général, Secrétariat général des affaires
européennes

Philippe LAULANIE, Head of Distribution Retail Banking, BNP Paribas
Yves LE MOUEL, Directeur Général , Fédération Francaise des Télécoms
Marc LOLLIVIER, Délégué général, Fédération e-commerce et vente a distance

David MARTINON, Représentant spécial pour les négociations internationales concernant la société de
I'information et le développement numérique, Ministere des Affaires étrangéres

Lionel MAUREL, conservateur a la BDIC (Bibliotheque de Documentation Internationale
Contemporaine) et co-fondateur de l'initiative Savoirs Com1, La Quadrature du Net

Sandrine MONDIN-SIMON, Juriste Nouvelles Technologies et Pl - Département Technologies de
I'Information et de la Communication, Direction Juridique, Direction Stratégique et du Développement,
SNCF

Eric MORAND, Chef du département nouvelles technologies et services, UBIFRANCE San Francisco

Stéphane MOULIERE, Responsable du département transport, énergie et communication, AFNOR
NORMALISATION

Alexis NORMAND, Business Developer chargé des relations avec les professionnels de la santé,
Withings

Patrick PAILLOUX, Directeur général, Autorité Nationale de la Sécurité des systémes d’informations

Rodolphe PELLE, Chef du secteur Relations extérieures de I'Union européenne, Secrétariat général
des affaires européennes, Secrétariat général des affaires européennes

Aymeric PONTVIANNE, Chef de bureau Bureau de la politique commerciale, de 'OMC et des accords
commerciaux de I'Union européenne, Direction générale du Trésor

Marine POUYAT, Affaires juridigues-environnementales, Fédération e-commerce et vente a distance

Christophe RAVIER, Adjoint au Chef de service — Service des Technologies de I'Information et de la
Communication, Direction générale de la compétitivité, de I'industrie et des services

53



Strengthening EU’s negotiation strategy to make TTIP a sustainable
blueprint for the digital economy and society

L aey
aﬁéw B

>V %

Delphine REYRE, Director of Policy, France and Southern Europe, Facebook France

Maurice RONAI, expert des politiques numériques publiques, auteur de documentaires et ingénieur de
recherche frangais, commissaire a la Commission nationale de l'informatique et des libertés

Jean-Renaud ROY, Délégué aux relations institutionnelles, SYNTEC numérique

Alain VIALLIX, Directeur, Public Affairs strategic initiatives, ALCATEL-LUCENT

Yoann SPICHER, en charge des campagnes et de la communication, La Quadrature du net
Yves TYRODE, Directeur général de VOYAGES-SNCF.COM

Estelle WERTH, Global Privacy Officer, CRITEO

Jérémie ZIMMERMANN, porte-parole & plein-temps de l'association, anciennement ingénieur-
consultant en technologies collaboratives, La Quadrature du Net
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Appendix 4 - Members of French Digital Council TTIP Working Group

Leader
Benoit THIEULIN, Chairman
founder and CEO of La Netscouade

N\

Stéphane DISTINGUIN

founder and CEO of FaberNovel and head of
the Cap Digital Paris Région competitiveness
cluster

Audrey HARRIS
CEO of Soubis

Nathalie PUJO
Director of Hachette Tourisme

—~

-
7l

Godefroy BEAUVALLET, Vice-Chairman

head of the AXA Research Fund and lecturer
at Telecom ParisTech

Marie EKELAND

Partner at Elaia Partners and Co-President of
France Digitale

Tariqg KRIM, Vice-Chair

founder and CEO of Jolicloud

-

Marc TESSIER

Director of VidéoFutur and and President of
the Forum des Images
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General Secretary

Samira Anfi, Deputy rapporteur (trainee) Yann Bonnet, General rapporteur

Mathilde Bras, Deputy rapporteur Jean-Baptiste Soufron, Secretary General
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Appendix 5 - Sources and literature
1. Documents and official websites

European Commission: http://ec.europa.eu/trade/policy/in-focusittip/

European Parliament: http://ec.europa.eu/trade/policy/in-focus/ttip/about-ttip/index_fr.htm

French Ministry for Foreign Trade: http://www.commerce-exterieur.gouv.fr/projet-partenariat-
transatlantique

Office of the U.S. Representative : http://www.ustr.gov/ttip

Trade Promotion Authority Bill Text (or “Bipartisan Congressional Trade Priorities act of 2014”). 113e
Congrés. Seconde session : http://www.finance.senate.gov/imo/media/doc/TPA%20bill%20text. pdf

Notification du Représentant au commerce des Etats-Unis adressée au Congrés américain le 20 mars
2013. http://www.laquadrature.net/wiki/images/6/66/TAFTA_- US_Gov_Notification_Letter.pdf

U.S. Objectives, U.S. Benefits In the Transatlantic Trade and Investment Partnership: A Detailed View..
March 2014. http://www.ustr.gov/about-us/press-office/press-releases/2014/March/US-Objectives-US-
Benefits-In-the-TTIP-a-Detailed-View

2. International agreements

Accord général sur le commerce des services (Annexe 1B de I'Accord de Marrakech instituant
I'Organisation mondiale du commerce) : http://www.wto.org/french/docs_f/legal_f/26-gats.pdf.

Accord de libre-échange entre la Corée du Sud et les Etats-Unis : http://www.ustr.qgov/trade-
agreements/free-trade-agreements/korus-fta/final-text.

Accord commercial anti-contrefagon (rejeté par le Parlement européen le 4 juillet 2012) :
http://trade.ec.europa.eu/doclib/docs/2011/may/tradoc_147937.pdf.

3. Studies and reports

Recommandations du Groupe de travail & haut niveau sur I'emploi et la croissance du 11 février 2013.
http://trade.ec.europa.eu/doclib/docs/2013/february/tradoc 150519.pdf

Consultation des entreprises frangaises en vue de I'ouverture des négociations relatives au TTIP lancée
par le Ministére du commerce extérieur. 25 mars 2013.
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http://proxypubminefi.diffusion.finances.gouv.fr/pub/document/18/14598.pdf#page=3

Etude d’impact du TTIP diligentée par la Commission : Reducing Transatlantic Barriers to Trade and
Investment. An Economic Assessment. Center for Economic Policy Research, London. Mars 2013.
http://trade.ec.europa.eu/doclib/docs/2013/march/tradoc_150737.pdf

Evaluation de I'analyse d'impact de la Commission par le Parlement européen. Direction Générale des
politiques internes de I'Union européenne. Avril 2013.
http://www.europarl.europa.eu/RegData/etudes/note/join/2013/507504/IPOL -

JOIN NT%282013%29507504 FR.pdf

Regards croisés sur le développement international de I'e-commerce. Fédération du e-commerce et de la
vente a distance (FEVAD). Conférence pléniére - Monaco. 20 et 21 mars 2013.

Rapport de Claude Revel. Développer une influence normative internationale stratégique pour la France.
31 janvier 2013. http://proxypubminefi.diffusion.finances.gouv.fr/pub/document/18/14133.pdf

Promoting cross-border data flows : priorities for the business community. Google, Microsoft, Citi, IBM,
Intel, MasterCard, Oracle, Verizon, Visa, NFTC (National Foreign Trade Council), ACLI (American
Council of Life Insurers), etc.
http://www.nftc.org/default/Innovation/PromotingCrossBorderDataFlowsNFTC.pdf

Digital Economy and Cross-Border Trade : The value of Digitally-Deliverable Services. U.S. Department
of Commerce’s Economics and Statistics Agency (ESA). 27 janvier 2014.

No Transfer, No Trade - the Importance of Cross-Border Data Transfers for Companies Based in
Sweden. Kommerskollegium - National Board of Trade. Janvier 2014.
http://www.kommers.se/Documents/dokumentarkiv/publikationer/2014/No_Transfer No_Trade webb.pdf
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www.cnnumerique.fr/en/ttip
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